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PREFATORY NOTE. 


The publication of the lectures contained in this 
volume, twenty years after their delivery, requires a 
word^ of explanation. On the 29th July, 1902, the 
Faculty of Law recommended to the Senate that Mr. 
Satyaranjan Das, M.A., (Cantab.), Barrister-at-Law, be 
elected Tagore Professor of Law for tJie year 1902-1903, 
and that the subject of his lectures be the Law of Ultra 
Vzres^ The resolution of the Faculty was confirmed by 
the Senate on the 23rd August, 1902. Mr. Das who had, 
along with his application, submitted a printed copy of 
the Introductory Lecture and full synopses of the other 
lectures, delivered them in due course after his appoint- 
ment to the Chair. But he was unable, by reason *of 
failing health, to arrange for their publication, although 

he took time from the Syndicate on more than one 
• * 

occasion for the purpose. After his death, which took 
place on the 8th September, igoS, the manuscript of only 
two of the concluding Chapters could be discovered, 
although it was certain that the earlier Chapters also 
had been completed. In these circumstances, the 
only course left opgn was to reconstruct the lectures 
on.the basis of the materials available, specially the full 
syijabuses* which contained references to the leading 
decisions and furnished a* clue to . the method of treat- 
ment planned by the author. Mr. P. K. Chakrabarti, 
M.A., (Cantab.), Barrister-at-Law, composed Lectures il, 
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III, IV, V, VI, VII, VIII in their entirety as also the fifst 
part of Lecture IX. Lectures X and XI were composed 
by Mr. N. N, Gupta^ M.A. (Oxon.), Barrister-at-Law. 

Mr. M. Krishnamachariar, M.A., iQ.L., Ph.D. of the 
Madras Judical Service, has, with his large experience 
of editorial work, put the materials together and has 
added a useful addendum which refers to recent relevant 
decisions and statutes of importance. Mr. Bijan Kumar 
Mookerjee, M.A., M.L., and Mr. Rupendra ‘Kumar Mitra, 
M.Sc., M.L., two of the Professors of the University 
Law College, have seen the work through the Press,. 

Mr. S. R. Das, now Advocate-Genera), of Bengal, had ^ 
intended at one stage to give the work*" of hi-s late 
brother the benefit of his experience. This, however, has 
been found impracticable ; at the same time, it must be 
gratefully acknowledged that, but for his assistance and *' 
guidance the publication of the work would have been 
impossible. For such lack of uniforpiity as may be 
found in this volume, the generous reader will no doubt 
make due allowance. The subject is of great impor- 
tance, and it was felt desirable '^hat the work of^ the 
falented author, who was cut off in the prime of iffe, 
should not be lost to the University. 

The I4.th January, 1^24. A. M. 
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LECTURE I. 


INTRODUCTION, 

The subject on which I am about to 
address you, is the law as regards ultra vires. 
The doctrine of ultra vires is'the same in this 
country as*in England. 

The meaning of the term ultra vires is 
simply “ beyond (their) powers.” In a popular 
sense.these words include all exercise of power 
beyond the competency of the person exercising 
that power. Sfrictly speaking it has to be 
differentia,ted from want of jurisdiction or 
illegality. We hear, however, even Judges 
applying the term to acts done without juris- 
diction (a), or to -acts of illegality (6). I have 
no doubt that originally these words were used 
to express every exercise of power which was 
not warranted by tl^^ authority under which 
the person was purporting” to act. ^ But the 
phrase ultra vires has now acquired a 
definite legal significance. To understand this, 
we must first distinguish it from the expressions 
“want of jurisdiction” and “ illegality.” 

Jurisdiction has been defined to be a power 
conferred by the State on a Magistrate or Judge 
to take QDgnisance of and determine questions 


(a) See Lai Singh v. Ghansham Singh, I. L. R. 9 AIL 625. 

{i}) See Ashh^ry Railway Carriage h&n Compqny v, 
Riche, L. R. 7 H. L. 653. 


Title. 


Meaning of 
the term 
ultra vires. 


Not the 
same as 
“ want of 
jurisdic- 
tion or 
illegality.” 

Definition 
of “juris- 
diction,” 
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according to law, and lo cairy lus scnleiK'o into 
execution. From juiisdii'tion in general must 
be distinguished the I'onipctcncy ot a tiibuiicil. 
By that phrase is lueanl the right whicli a 
tribunal has to exercise in a particular case the 

jurisdiction which belongs to it. The impor- 
tance of the distinction arises from ihe fact that 
a plea of incompetency can be waived by consent 
of parties, whereas such consent can never confer 
jurisdiction where none exists (c). 
it From the above definition of tlic term jnris- 

connotes, diction we see that altliough it is a powev con- 
ferred by the State, it ('onnoh's three tliing.s ; -- 

(1) The power lo take cognisanci' of a 

question. y' 

(2) The power to determine, tlic tiuestion 

at issue, afh r taking ('ogaisancc. 

(3) The power to carry out that oeter- 

mination or decision, by executing 

the decree or sentence. 

Defined by In thocaseof Mohesh Chandra Dass' w. Jami- 
cJu?of yuddin Mollah{d), the High Court of ^Bengal 

Bengal. considered the meaning of tlio word juris- 

diction” with reference to section 578 (now 
section 99) of the Code of Civil Procedm-e (e). 


(d See Digest S. i. h 2 pr,, i ; 2, i, iS- The^vord juris- 

diction is used in English law to denote the authoriiy o 
a Court or Judge, and the territorial limits wiibiti \':hich it is 

exercisable. 

(d) I L. R. 28 Cal 324 (329), 

(<^) “ No decree shall be reversed ot suhstantially varied, 
nor shall any case be remanded, in appeal, on account of any 
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Banerjee J. said; “That word (meaning 
jurisdiction) is used in two different senses. It 
may either mean what is ordinarily understood 
by the term jurisdiction when used with 
reference to the local jurisdiction of a Court, 
or its jurisdiction with reference to the subject- 
matter of a suit, or it may mean the legal 
authority of a Court to do certain things.” 

It is often in the sense of a want of “ legal 
•ajithority of a Court to do certain things,” that 
the term ultm vires is incorrectly used. But, 
we never find the phrase “want of jurisdiction” 
used to signify the exercise of a power, say, by 
a joint-stock company which they do not 
possess. In fact, the word jurisdiction is 
limited to the exercise of a power connected 
with litigation, 'and is exclusively confined to 
the powers of a Court of Law, be it civil, or be 
it criminal. We can thus draw'’ a broad 
distinction between the terms “without juris- 
dictioH ” and ultra vires. All acts t^^yond the 
pow'ers of a Court of Law, when adjudicating 
between litigants, are known as acts done 
without jurisdiction. All acts done by persons 
if), exercising statutory or other powers, 

beyond the powers possessed by them are 

# 

error, defect or irjegularity, whether in the decision or in any 
order pas^hd in the suit, or otherwise, not affecting the merits 
of the case or the jurisdiction of the Court.” 

(/) “ Person shall include any company or association or 
body of individuals whether incorporated or not,” General 
Clauses Act (X of 1897) sec. 3, sub-sec. 39. • 


Confusion 
between the 
terms 
ultra vires 
and “want 
of Jurisdic- 
tion.” 


The word 
* jurisdic- 
tion” is 
entirely 
confined to 
Court of 
Law when 
adjudicating 
between 
litigants — 
otherwise 
when 
framing 
rules. 


4 


INTRODUCTION. 


In re New 
Fleming&‘c. 
Co., Ld. 


known as uliva vires. The words “ when 
adjudicating betw'een litigants ” are a very 
necessary limitation to the definition of the 
phrase “ without jurisdiction.” Our Courts of 
Law, specially the High Courts, have various 
powers delegated to them by the legislature, 
besides the power to adjudicate^ between 
litigants. For instance, under certain legisla- 
tive enactments, the High Courts are given the 
power to make rules, consistent with such Acte^' 
to carry out certain provisions of those Acts. 
In exercising those povvers, tjre Hi|h Courts 
do not act in their judicial capacity, and if 
they frame a rule which they ai;e not 
empowered to frame, the rule will be one ma 4 e 
ultra vires. The phrase “without jurisdiction” 
would be, strictly speaking, "inapplicable to 
such a case. Thus, where under the powers 
given by the Indian Companies Act, (X of 
1866, § 189) (g), the High Court of Bombay 
framed th« following rule : “ Any creditor, 
whose debt or claim so allowed does not carry 
interest, shall be entitled to interest at the 
rate of six per centum per annum, from the 
date of the order to wind up the company, out 
of any assets which may remain after satisfying 

(g) The High Court may make such rulel’ concerning the 
mode of proceeding to be had for winding up a Company in 
such Court and in the Courts subordinate thereto, as may from 
time to time seem necessary and as may be consistent with the 
other provisions of this Act and with the Code of Civil 
Procedure. 
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the costs of the winding up, the debts and 
claims established, and the interest of such 
debts or claims as by 'law carry interest,” it 
was held that under a power to make rules 
concerning the mode of proceeding in winding 
up, there is no authority given to make a rule 
which aljows interest, not otherwise given by 
law, this being a matter of right, not a mode 
of proceeding(/j). The rule was held to be 
vires of the High Court and consequently 
a nullity. Now, section 189 of the Indian 
Companies Act, (X of 1866), agrees subs- 
tantially with section 170 of the English 
Companies Act, 1862, (25 & 26 Viet., c. 89), 
and the Judges of the Court of Chancery in 
England, framed an identical rule as regards 
interest. In fact, the Bombay High Court rule 
was a verbatim reproduction of the Chancery 
rule, witii the exception of the rate of interest. 
The rule of the Couft of Chancery was held 
by Tot'd Westbury in The Hatfield ^ask Com- 
pany (i), by Lord Romiily in The Herefordshire 
Banking Company (j), and by Lord Cairns 
in The East of England Banking Company {k), 
to bp ultra vires and as not warranted by the 
statutes. 

{h) In re New Fleming Spinning and Weaving Company 
Limited^ L L. R. 3 Bom. 439 (450). 

(/) 9 Jur. N. S. 997. 

{ j) L. R. 4 Eq- 350. 

{k) L. R. 4 Ch. 14. 
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Again, by the Presidency Small Cause 
Courts Act (XV of 1882), section 33, the High 
Courts were given p®wer to declare from 
time to time by rule what shall be deemed 
to be non-judicial and guasf-judicial acts within 
the meaning of that section. It was also enacted 
by the same section that “ any non-judicial 
or judicial act which the Corfe of Civil 
Procedure as applied by this Act, requires to 

be done by a J-udge may be dorifi* 

by the Registrar of the Small Causes Courf....” 
By a rule passed by' the High Court of 
Judicature at Madras, the Higli Court'declared 
under this section that “granting leave^^to sun 
defendants out of the jurisdiction under sectiqp 
18, clauses (a) and (r) of the Presidency Small 
Cause Courts Act, i882”(0) whs a non-judicial 
or ^Masf-judicial act within the meaning of 
section 33 which might be done by the Regis- 
trar of the Court of Small-* Causes, Madras(m). 

(/) SectioB 18, clauses (a) and {c) are as follows • 

Subject to the exceptions in section 19, the Stnail 

Cause Couit shall have jurisdiction 

{a) the cause of action has arisen, either wholly 
or in pait, within the local limits of the juris- 
diction of the Small Cause Court, and ihe 
leave of ihe Court has, for leasons to be 
recorded by it in writing, been given before 
the institution of the suit ; or 
(c) any of the defendants, at the timcf of the 
institution of the suit actually and voluntarily 
resides, or carries on business, or personally 
works for gain, within such local limits, and 
the leave of the Court has been given 

before the institution of the suit 

(?«) "Port St* George Gazette of 3rd December 1885. 
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It was held by the Full Bench of the 
Madras High Court, that the declaration and 
the rule of the High Coiirt was ultra vires{n), 
Collins, C. J., holding that “ under section i8 of 
the Act it is enacted that the leave of the Court 
must be given — the High Court by the rule has 
set aside that provision of la\v and has said that 
the leave of the Registrar is sufficient ; it is 
impossible to say that a Registrar is a Court 
^pr such a purpose as this — the duties and 
povvers of a Registrar are strictly defined and 
‘limited. It is alscf impossible to say that 
grantinf leave to sue a defendant out of the 
jurisdiction under section i8, clauses (a) and 
was a non-judicial or a ^'Masf-judicial act.” 
Shephard, J., said : “ It has to be seen whether 
this particular 'rule is a rule which it was 
competent to the High Cuurt to pass either 
under the statute (24 & 25 Vict., c. 104, § 15) 
or under the Code» The power given in the 
form «r enactment is ‘ to make and i^sue general 
rules for regulating the practice and proceed- 
ings of such Courts’ ; in the latter enactment 
‘ to make ’rules consistent with the Code to 
regulate any matter connected with the 
procedure of the Courts subject to its superin- 
tende’nced Now it is a recognised principle 
of la\fr that the rules made in pursuance of a 
delegated authority to that effect must be 


(//) Rajafu Chetti v. Seshayya^ L L. R. iS^Mad#236. 
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What is 
illegality. 


consistent with the statute under which they 
came to be made. The authority is given to 
the end that the provi^ons of the statute may 
be better carried into effect, and not with the 
view of neutralizing or contradicting those 
provisions. In the present case, there is a 
distinct provision &f the Act requiring in 
certain cases that leave of the Court shall be 
given before the institution of a suit. Under 
clause (a) of the iSth section the leave of th^** 
Court for reasons recorded in writing has t6 be 
given. The effect of the • rule is to dispense * 
with the leave of the Court and substitute 
the leave of the Registrar. In my opinion, 
the rule is manifestly inconsistent with thg, 
section. It has the effect of neutralizing the 
section, not of carrying it into effect.” 

Here, the High Court of Madras had every 
right to declare what were non- judicial or 
judicial acts. But, in declaring them 
they went .beyond their powers when'the}^ 
declared an act which the Act itself considered 
a judicial act to be a non-judicial or quasi- 
judicial act. Hence the rule or the declaration 
was ultra vires of the High Court. 

“ Illegality,” in the largest sense o| the 
word, no doubt includes what ns ultra^vires. 
What is beyond the powers of a person is 
illegal in the sense that everything is illegal 
. that is pot warranted by law. But, “ illegal ” 
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and ultra vires are phrases to which distinct 
meanings have, and very properly have been 
attached. “ Illegal ” in, the strictest applica- 
tion of the word refers to that quality which 
makes the act itself one contrary to law. The 
term ultra vires has reference to the legal 
power of a person to do an act. An act may 
be legal and at the same time ultra vires. It is, 
therefore, important that the words “ illegality ” 
and ultra vires should each be used with 
due regard to its proper signification. 

* The distinction between the two has been 
very lucidly expressed in the judgment of the 
New York Court in the case of Bissell v, 
Michigan Southern &c. Railway Companies(o) . 
“ The words ultra vires and illegality represent 
totally different and distinct ideas. It is true 
that a contract may have both these defects, 
but it may also have one without the other. 
For example, a Back has no authority to 
engage, and usually does not engage, in 
benevolent enterprises. A subscription made 
by authority - of the Board of Directors, and 
under the coi'porate seal, for the building of 
a Church, or College, or an Alms-house, would 
be cfearly ultra vires, but it would not be 
illegal.* If ever^ Corporator should expressly 
assent to such an application of the funds, it 


{o) 22 N. Y. 258 ; quoted in Brice on the Doctrine of 
l/Ifra Fires, 3rd Edition^ p. 44- • 


Distinction 
between 
ultra vires 
and illegality 
drawn by 
American 
Courts, 


2 
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would still be ultra vires, but no wrong would 
be committed and no public interest violated. 
So, a manufacturing corporation may purchase 
ground for a school-house or a place of worship 
for the intellectual, religious and moral 
improvement of its operatives. It may buy 
tracts and books of instruction for distribution 
among them. Such dealings are Sutside of 
the Charter ; but, so far from being illegal or 
wrong, they are in themselves benevolent an^ 
praiseworthy. So, a Church Corporation ‘may 
deal in exchange. Thb, although ultra viref, 
is not illegal, because dealing m exchange is, 
in itself, a lawful business, and there is no 
State policy in restraint of that business?’ 

In Ashbury Railway Carriage &c. Company 
V. Riche (p), Lord Cairns, L. C., draws the 
same distinction between the words “ illegality” 
and ultra vires. He says, “ I have used the 
expressions extra vires and intra vires. I prefer 
either expression very much to one ,which 
occasionally has been used in the judgments 
in the present case, and has also been rlsed in 
other cases, the expression ‘ illegality.’ In a 
case such as that which your Lordships have 
now to deal with, it is not a question whether 
the contract is malum prohibitum or maium in 
se, or is a contract contrary to publiopolicy, 
and illegal in itself. I assume the contract in 


(^pL. R. 7 H. L. 653 (672). 
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itself to be perfectly legal, to have nothing in 
it obnoxious to the doctrine involved in tlie 
expressions which I have used. The question 
is not as to the legality of the contract ; the 
question is as to the competency and power 
of the company to make the*contract.” 

To make this more clear, we will take the 
instance of acts done or purported to be done, 
by a joint-stock company. Now, such 
acts ftiay be void on several grounds which 
may be summarized a§ follows: — (i) Because 
they are c*ontrary to public policy generally, as 
for instance, an agreement for compounding a 
fejpny ; (2) because they may be forbidden by 
statute, as for instance, the holding of lotteries ; 
(3) because they are contrary to the policy of 
the Compaiaies Act, as for instance, the reduc- 
tion of the capital of the company not carried 
out in accordance wi-th the provisions of that 
Act ; (4.) they may be beyond the powers of 
the company. Of these the first three are 
illegal, * and on that account void ; but the last 
is void, not because illegal, but because, there 
being no power to do the act, the forms gone 
through which purported to perform it were 
inoperative, and the act, if done at all, was 
not donfe by the company, but by the person 
whose hand actually did it, and therefore 
neither brings the company under any liability 
nor gives it any right. 


Examples of 
acts iliegai 
and ulfra 
vires. 
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Application 
of the word 
illegality. 


Essence of 
the doctrine 
of ulira • 
vires. 


In cases of 
individual 
citizens, 
what is not 
forbidden is 
permitted. 
In cases of 
corpora- 
tions what- 
ever is not 
permitted is 
- forbidden. 


We thus see that the word illegality in its 
strictly legal sense is applicable only to those 
acts which are wrongful, without reference to 
the absence of legal power of the person doing 
them as distinguished from express prohibition. 
An act may be wrongful by reason of statutory 
prohibition or it may be wrongful by reason of 
its being opposed to public policy, or because 
it is tainted with fraud or crime, or because it 
is vitiated by duress or undue influence. Jh^^e 
qualities have no reference to the absence of 
the legal power of the doer* to d® the act. 
The phrase ultra vires is applicable only to 
acts done in excess of the legal powmrsr of the 
doer, as distinguished from want of jur'fe- 
diction and illegality. This may be called 
the essence of the doctrine of ultra vires. It is 
action in excess of the powers possessed by a 
person (which includes a -body corporate) 
within the above limitations. This presupposes 
that the powers are in their nature fimited. 
What is the nature of that limitation ? In 
speaking of an ordinary citizen, we do not 
speak of any action being ultra vires. To an 
ordinary citizen whatever is not expressly 
forbidden by the law is permitted by tire law. 
It is only when the law has calle*d into existence 
a person for a particular purpose or has 
recognised its existence — such as the holder of 
an office, "h body corporate &c.— that the power 
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is limited to the authority delegated expressly 
or by implication and to the object for which 
it was created. In th6 case of such a creation 
the ordinary law applicable to an individual 
is somewhat reversed. Whatever is not permit- 
ted, expressly or by implic§.tion, by the constat- 
ing insirument, is prohibited, not by any 
express prohibition of the legislature(g'), but 
by the doctrine of ultra vires. Thus, in the Decisions of 
T;asp of Caiman v. Eastern Counties Railway 
* Companyir), where Colman on behalf of him- 
self an^ oth»r share-holders of the Eastern 
Counties Railway Company brought a suit 
against the company and the directors, (because 
••they, the directors, for the purpose of increasing 
the traffic, proposed to guarantee a 5 per cent, 
dividend to the shareholders of an intended 
steam -packet company, who were to act in 
connection with the railway), to restrain the 
company from guaranteeing any such dividend, 

Lord Langdale, M. R., in restfaining the , 

company from acting as they proposed to do, 
said ; “ I ^ra clearly of opinion that the 
powers which are given by an Act of Parlia- 
mQpt, like that now in question, extend no 
further than is expressly stated in the Act, or 
is necessarily and properly required for carrying 
into effect the undertaking and works which the 

{q) Atforney-General v. Great Eastern Ey. Co,, L. R. 5 
App. Cases 473. • 

(r) 10 Beav. i (14), 
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Act has expressly sanctioned. How far those 
powers which are necessarily or properly to be 
exercised for the purpose's intended by the Act, 
extend, may very often be a subject of great 
difficulty. We cannot always ascertain what 
they are. Unless tl^e acts done can be proved 
to be in conformity with the powers «given by 
the special Acts of Parliament, under which 
those acts are done, they furnish no authority 
whatsoever.” Again : “ Do the powers , to 
construct, maintain, regulate the traffic, and r 
do all that is necessary for the purpose of 
carrying on and working the rail road, imply 
that the directors are to be at liberty to pledge 
the funds of the company for a completely* 
different transaction, in the hope that it may 
turn out a profitable one, and by being itself 
profitable, add to the profits of the railway 
company ? Surely there is nothing in the 
powers given by this Act of Parliament which 
can authorise that. I believe they have the 
power to do all such things as are necessary 
and proper for the purpose of carryiijg out the 
intention of the Act of Parliament, and they 
have no power of doing anything beyond it.’.’ 

In the case of Salomons v. Lamg{s), vshere 
a Railway Company became lawfully pos^ssed 
of shares in another Railway Company and 
they wanted to increase the number of their 
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shares in order to control the working of the 
other Railway Company, it was held by Lard 
Langdale, M. R., that a,corporation incorporat- 
ed by Act of Parliament was bound to apply all 
the monies and property of the Company for 
the purposes directed and provided for by the 
Act, and for no other purpdse whatsoever. 

In ffagshaw v. The Eastern Union Railway 
Company(t), a Railway Company, having 
^ower under several Acts of Parliament to 
make and purchase certain Branch Railways 
*in connection with thfeir main line, were, for 
those pufposes respectively, authorized to raise 
the requisite capital by the creation of new 
stock. * They were about to apply the funds so 
raised to the prosecution of works on their 
main line. Lord Cottenham, L. C., held that 
those who subscribed for the purposes speci- 
fied by the Acts, had a right to have their 
monies applied to such purposes exclusively. 

Ip Munt V. The Shrewsbury apd Chester 
Railway Conipany(u), where the company 
proposed to employ part of their capital to 
prepare, prdsecute and promote a bill in 
Parliament, most closely connected with the 
intefests of the company, the application of 
any oPtheir funds for purposes not authorized 
by their Act *of incorporation was held to be 




(/) 2 M^N and G, 389. 

(?<r) 20 Law Journ: N, S. Chan. 169. 
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ultra vires. Lord Langdale re-aflirmed the 
principle which he had laid down in Colman v. 
The Eastern Counties , Railway Company(v), 
and held, “companies possessed of funds for 
objects which are distinctly defined by Act 
of Parliament, cannot be allowed to apply 
them to any other purpose whatsoever, however 
beneficial or advantageous it may appear 
either to the company or to individual members 
of the company.” 

In Beman v. Rufford{w), the directors 
having entered into a colitract, the legality of' 
which was doubtful. Lord Cranworth ^aid : “ I 
am clearly of opinion, on all the authorities, 
and all principle, that it is the province of this 
Court to prevent such an illegal contract from 
being carried into effect, because on the 
principle that has been so often laid down, this 
Court will not tolerate that parties shall lay 
out one farthing of their funds out of the way 
in which it was provided by the Legislature 
that they should be applied.” 

In Attorney -General V. Great Northerii Rail- 
way Company(x), Kindersley, V. C,, restrained 
the company from dealing in coal, holding that 
though an Act' of Parliament constitutirfg a 
Railway Company may contain no proIiHsition 


{v) 10 Beav. i. 

{w) 15 Jurist 915, 

(x) Dr,„an(i Sm. 1 54. 
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in express terms against the company’s engag- 
ing in any business, there is in every such Act 
an implied contract to tljat effect. Even if the 
great body of shareholders agree to carry on a 
business different from that for which the 
company was constituted, a single shareholder 
has a right to say that it shdll not be done. 

The ?ases we have been discussing up 
to the present were all brought before the 
Court of Equity. They were all cases which 
dealt* with the misapplication or intended 
misapplication of the corporate funds. But the 
doctrine "has loeen acted on in Courts of 
Law (as distinguished from Courts of Equity), 
to the ‘extent of holding that a contract 
even under the seal of a company, cannot 
in general be enforced, if its object is to cause 
the corporate property to be directed to 
purposes not within the scope of the Act 
of incorporation. , 

Tjjus, in the case of The East Anglian 
Raihoay Company v. The Eastern Counties 
Railway Company(y), where the suit was on 
a contract under the seal of the defendant 
railway company to pay the expenses of the 
plaintiff company to promote certain bills in 
Parliament, the Chief Justice said; “ The 
statute incorporating the defendant’s company 
gives no authority, respecting the bills in 


Courts of 
Law. 


(y) II C. B. 775 (803). 
3 
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Parliament promoted by the plainlilTs, and we 
are, therefore, bound to say that any c'.oii tract 
relating to such bills is,nol justified by the Act 
of Parliament, is not within tlie scope of the 
authority of the company as a corporation, 
and is therefore void.” 

This case was* afterwards recognised and 
acted on by the Exchequer Chamber, in the 
case of Macgregov v. The Official Manager of 
the Deal and Dover Railway Company (z). 

In Eastern Counties Railway Company 
V. Elawkes(a), the Lord Chancellor (Lora 
Cranworth) after reviewing all the ca§es decid- 
ed by the Courts of both Equity and Law up 
to that time (1B55) stated : “ It must, there- 

fore, be now considered as a well-settled 
doctrine that a company jncorporated by Act 
of Parliament for a special purpose, cannot 
"devote any part of its funds to objects un- 
authorized by the terms^ of its incorporation 
however desirable such application may appear 
to be.” 

Now, if we consider the above cases care- 
fully, we find that the doctrine- is applied 
because the Corporation or the Company, as 
the case may be, has its legal existence lor a 
particular purpose only, and that purpose is a 
creation of the law either expressly mr by 
implication. 

{z) 22 L. J. Q. B. 69. 

(«) S H. JU/* Cases 331. 
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Lord Selborne in Ashbtiry, &c., Co. v, 
Riche(b), observed as follows : “ I say that a 
statutory corporation* created by Act of 
Parliament for a particular purpose, is limited, 
as to all its powers, by the purpose of its 
incorporation as defined m that Act. The 
present ai^d all other companies incorporated 
by virtue of the Companies Act, 1862, appear 
to me to be statutory corporations within this 
principle.” Again : “ I think contracts for 
pbjects and purposes foreign to, or inconsistent 
with, the Memorandum of Association are 
iiltya vires of the corporation itself. And it 
seems me far more accurate to say that the 
inability of such companies to make such 
contracts rests on an original limitation and 
circumscription of their powers by the law, 
and for the purposes of their incorporation, that 
it depends upon some express or implied prohi- 
bition, making acts Unlawful which otherwise 
they 'V^'ould have had a legal capacity to do.” 

IHs principally in connection with cor- 
porations and joint-stock companies that we 
find the development of the doctrine of ultra 
vires. It is advisable therefore to consider at 
this stage the origin and growth of these forms 
of association. 

Corporations existed in ancient Rome and 
were known as Gildce or Universitatis ; and a 


Observa- 
tions of 
Lord 
Selborne. 


Develop 
ment of the 
doctrine. 


History of 
corpora- 
tions. 


( i ) L. R. 7 H. L. 653 (693). 
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large pari of Roman law is i^oncorncd with the 

regulation of trading companies and guilds. 

By the Roman law a corporation consisted 
of a number of individuals united by public 
authority in such a manner that they and their 
successors constituted but one person in law, 
with rights and liabilities distinct 'from those 
of its individual members. Cities, colleges, 
hospitals, scientific and trading associations, and 
societies for other public, purposes could beso m- 
corporated(^). They wer.e generally authorised 
to make bye-laws for the admin'istrati®n of their 
own affairs, so far as they were not contrary to 
the law of the land or their o%mi ' special 
constitution. 

Corporations were known to the Common 
Law of England from very ancient times. We 
will discuss the nature and different varieties 
of corporations later on. .The right to create 
corporations is a part of the royal prerogative. 
The king’s consent, either expressly or 
impliedly, is absolutely necessary to the 
creation of any corporation. '' The king’s 
implied consent is to be found in corporations 
which exist by force of (i) The Common Ivaw, 
(2) Prescription, (3) Implication. The nsethods 
by which the king’s consent is expressly given 
are either (4) By Charter or Letters Patent of 


(^) Digest I, 8, 6 § I. 
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the Crown passed under the Great Seal or 
(5) By Act of Parliament. By Act of Parliament, 
of which the royal a'Ssent is a necessary in- 
gredient, corporations may undoubtedly be 
created(^) ; but it is to be observed, that till 
of late years most of those statutes, which are 
usually (^fted as having created corporations, 
do either confirm such as have been before 
created by the king ; or, they permit the king 
t*a.erecta corporation with specified 

jjowers. So that the immediate creative 
act was usually performed by the king alone, 
by virtue of his royal prerogative(^). 

A. corporation always risked forfeiture of 
ks Charter for abuse of its franchises. A 
corporation had a definite object and its capa- 
city was limited ; and if it presumed to act out- 
side them, it endangered its very existence(79. 
This is but the germ of the doctrine of ^tltra 
vires which has been so greatly developed by 
recent, decisions. * 

From corporations to joint-stock com- 
panies of the present time was not any easy 
step. The Common Law only knew of a 
corporation or a partnership formed for the 

{J) 10 Rep. 29. 

{e) *Blackstone’s Commentaries Book I., p. 472 (15th Ed.) 

{/) “I am of opinion that a coiporation may be forfeited, 
if the trust be broken and the end of the institution be 
perverted.” Per Holt, C. J., in Rex v. Mayor of London^ 
1 Show, 274 (280). 
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sake of sharing profits. Jt did not recognise 
companies which were neither corporations 
nor partnerships {£'). The Courts treated as 
illegal any association for profit which attempt- 
ed to arrogate to itself the privileges of a 
corporation(//). Joint-stock companies differed 
from corporations inasmuch as they^ did not 
obtain the sanction of the sovereign. They 
were created by the mere act and voluntary 
association of their members. They differ^ 
from partnerships inasmuch as the share's of 
a member could be timnsferrgd without the 

r 

consent of the other members. There are other 
distinctions, but this is the pnnthpal difference. 
“Joint-stock companies have funds so extreme- 
ly large and exercise powers so extensive and 
so materially affecting the rights and interests 
of other persons and the rights which the public 
or the subjects of Her Majesty have been accus- 
tomed to enjoy under the protection of the 
laws estaWished in this kingdom, that to look 
upon a Railway Company in the light of a 
common partnership, and as subject to no 
greater vigilance than common partnerships are, 
would, I think, be greatly to mistake the func- 
tions which they perform, and the powers 
which they exercise of interference, not only 
with the public but with the private ri gilts of 


(g) Macintyn v. Connell, i Sim. N. S. 233. 
(A) BlunUell V. Wtnsor, 8 Sim. 601. 
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all individuals in this realin”(z). Again, Lord 
Wensleydale in Ernest v. Nicholls{j), said: 
“ It IS obvious that tlje law as to ordinary 
partnerships would be inapplicable to a com- 
pany consisting of a great number of indivi- 
duals contributing small sums to the common 
stock. The Legislature ti*6n devised the plan 
of incorporating these companies in a manner 
unknown to the common law, wdth special 
powers of management and liabilities.” But 
the 5 & companies soon began to force themselves 
ilpon the attention of Hhe legislature and the 
judiciaryf * 

It was only within the last century that 
joint-stock companies struggled into existence, 
and after much opposition were recognised 
and countenanced by the legislature. Every 
obstacle was placed in their way, and by the 
Bubble Act (fe) it was attempted to put them 
down as nuisances. But, notwithstanding 
this statute, joint-stock companies ^increased 
both in number and importance. The Bubble 
Act whs repealed in 1825. By the x\ct of 
1825 ( 1 ), the* Crown was empowered to grant 
charters of incorporation, and at the same time 
to declare that the persons so incorporated 
• — — ' 

(/) Co!ma?i y.* Eastern Cou?ities Railway Cofupany^ lo 
Beav. I (13). 

(/) 6 H. L. Cases 401 (418). 

(/^) 6 Geo. I., c. 18. 

(/) 6 Geo. IV., c, 91. 
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The Bubble 
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should be personally liable for the debts of the 
body corporate. At coiiiraoii law, the Crown, 
though it had the powej to grant charters of 
incorporation by Letters Patent under the 
great seal, had no power to declare that 
the persons incorporated by them shall be 
personally liable lilJe^the members of a partner- 
ship. By 4 & 5 Will. IV c. 94 passed in 1834, 
the Crown was empowered to confer on a 
company, without incorporating it, the privilege 
of suing and being sued in the name of a public 
officer. In i844(w), a^ General Act was' 
passed enabling all companies (wi£h some 
exceptions) to obtain from an office in London 
a certificate of incorporation without applying 
either for a charter or for an Act of Parliament. 
But by this Act the principle of limited 
iiability in its fullest sense was not recognised. 
All the members of every one of such companies 
were liable to the last farthing for its debts. 
The liability of members was limited^ to a 
certain extent only; i.e., creditors could not 
proceed against them personally till they had 
satisfied the Courts that the company was not 
in a position to fulfil its obligations. It was 
only in the year i855(»), that an Act 'was 
passed enabling companies registered ^ under 
the General Act of 1844 (other than Insurance 
Companies), to obtain a certificate of incor- 

{m) 7 & 8 Viet, c. no. 

{n) 18 &"i9 Victj c, 133. 
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poration. Subsequently, in 1856 and 1857(0), 
almost ail the previous statutes were repealed, 
and their most valuable provisions were 
consolidated, and extensive alterations of an 
entirely new character were introduced. The 
law was again codified in 1862. The doctrine of 
limited liability of persoiis associated together 
for the purpose of gain was for the first time 
fully recognised by this act(^), since which 
companies have been governed by the 
Acts of Parliament which are now known as 
the Com|)anies^\cts, 1862 to 1900. 

The Indian Companies Act of 1857(5'), 
followed the English Acts of 1856 and 1857 in 
almost every particular. The English Acts 
having been repealed by the codifying Act of 
1862, the Indian legislature followed suit by 
passing the Indian Companies Act, i 866 (r). 
Between 1S62 and 1882, several amending Acts 
were passed by the* Imperial Legislature ; so 
in 1862 (s) the Act of 1866 was repealed, and 
an Act was passed by the Indian Legislature 
embodying all the changes that had taken 
place in the meantime in the English Acts. 
The Companies (Memorandum of Association) 


(o) & 20 Vfctj c. 47 ; 20 & 21 Viet., c. 14, 

(/) 25 & 26 Viet, c. 89. 

(f) Act XIX of 1857. 

(r) Act X of me, 
is) Act VI of 1882. 
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Act, 
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Counties 
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Company, 


Act was passed in i8g^{t), and tins Art also 
resembles the English Act of the same name. 

We have now briefly glanced through the 
history of corporations and joint-stock com- 
panies. We will now proceed to consider how' 
the doctrine came to be a part of the legal 
system of England and hence of India. The 
doctrine is of modern growth. The doctrine 
of ultra vires first began to take definite shape 
in cases upon acts done by railway and other 
companie.s formed und_er special Acts of 
Parliament. In fact, the decision, which first 
formulated the doctrine, was with reference to 
the ultra vires acts of a railway corapanyfii). 
The great railway companies of England werje 
being projected and developed about the 
first quarter of the fast century. Almost 
immediately after these railway companies had 
been started, questions were raised as to the 
exact nature of the powVrs possessed by or 
granted tc them. The very first case, in"vvhich 
the doctrine was prominently brought __before 
the Courts and distinctly recognised as a 
guiding principle in the determination of 
questions relating to the powers possessed by 
companies, was Cobnan v. Eastern Cottniies 
Railway Company{y\ We have- already seen 


W Act XII of 1895 

(«) In 1846. 

(^•) 10 Bear. x. 
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]iow tiie cabe arose(ro). Lord Laiigdale, M. R,, 
said as follows ; ‘‘I think it right to obserrc 
that companies of this kind possessing most 
extensive powers have so recenth- been 
introduced into this countr}', that neither the 
Legislature nor tlie Cour^of Justice have been 
yet able to understand all the different lights 
in which their transactions ought properly to 
be viewed. We must, however, adhere to 
ardent general and settled princi pies, so far 
,as they can be applied to^^reat combinations 
and companies of- thTs” kind.” Again: “We 
are to look upon those powers as given to 
__them,. in consideraiion of a benefit which, not- 
withstanding all other sacrifices, it is to be pre- 
sumed and hoped, on the whole, w'ill be obtained 
by the public. But it being the interest of the 
public to protect the private rights of ail 
individuals, and to defend them from all 
liabilities beyond tliose necessarily occasioned 
by thS powers given by the G>m?r.il Acts, 
those powers must always be carefully looked 
to.” In 18^1, the Court of Common Pleas, 
following the decisions of the Courts of Equity, 
held that a railway company incorporated by 
Act oLParliament, cannot, even with the assent 
of all its shareholders, legally enter into a con- 
tract involving the application of any portion 


(w) Ante, p. 13. 
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From rail- 
way com- 
panies to 
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companies, 


of its funds to purposes foreign to those hu 
which it is incorporaled(-T}. 

From 1S46 to 185^, i.e., from the iime of 
the decision of the case of Cohnan v. Eastern 
Counties Railway Coinpanyiy), to that of tlie 
case of Eastern Counties Railway Company v. 
Hawkes(z), most of the cases were (ionnccted 
with railways, and naturally so. When tlie 
doctrine first came into prominence the railway 
companies were the only large bodies of tiadip.g 
companies, having at their command very large^ 
capital and trying to engage in ^naiiy __^specula- 
tions not authorized by their conslating instiu- 
raents. 

From applying the doctnue to the railway 
and other companies incorporated by Actt> of 
Parliament, to applying it to other jomt-stock 
companies incorporated under tlie Companies 
Acts, was but a step, and the step was soon 
taken. We have seen tha’t the Act of Parlia- 
ment creafeing a company was looked uiTon as 
the instrument which limited the powers ^of the 
company. The Memoiandum of Association of 
a company incorporated under the Companies 
Acts, was, as it were, the charter of such a 
company, and defined the limitation of the 
powers of a company to be established ’under 


(a') r/ze East Anglian Railway Co 7 npany v. The Eiisiern 

C&unfies Railway Company^ ii C. B, 775. 

(j) xo Beav, i. 

(s) 5 I“L L Cases 331, 
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the Acts(«). Lijrd Selborne in delivering 
judgment in Ashhiivy &c. Company v. Riche ih) 
said : “ The Memorandam of Association is 
under that Act (meaning the Companies Act, 
1862) tlieir fundamental, and (except in certain 
specified particulars) their unalterable law ; 
and they are incorporated for the objects 
and purposes expressed in that Memorandum. 
The object and policy of those provisions of 
th^statute which prescribe the conditions to 
be expressed in the Memorandum, and make 
those conditions i except in certain points) 
unalterabfe, would be liable to be defeated if 
a contract under the common seal, wiiich on 
tli£ face of it transgresses the fundamental law, 
were not held to be void and iiUra vires of the 
company, as well as beyond the powers 
delegated to its directors or administrators. 
I am unable to see any distinction for this 
purpose between statutory corporations under 
the Railway Acts, and statutory coi;porations 
under tlie Joint-Stock Companies Act of 1862.” 

The doctrine was called forth to prevent 
railway companies from acting beyond their 
powers. It was then by analogy applied to 
companies incorporated under the Companies 
Acts. Trom this, the next step was to apply 
the docftrine to all corporations created for a 


From Joint- 
Stock Com- 
panies to all 
corpora- 
tions 

created for 
a special 
purpose. 


(a) Per Lord Cairns, L. C., In Ashbury C^c. Company v. 
likhe, L. R., 7 H. L. 653 (668). 

{^) L. R., 7 H. L. 653 (693). 
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particular purpose. This was done in liie 
case of Baroness Wenlock v. The River Dee 
Company (c), where tke House of Lords held 
that the law laid down by the Ashbury &c. 
Company v. Riche {d) applied to all corpo- 
rations created for a particular purpose, and 
not only to coin^cDies created joinder the 
Companies Act, 1862. 

The doctrine of tiUra vires having originat- 
ed in the best interests of trade and coniin^e, 
has been applied to all bodies having powers 
delegated to them by law eithep expressly or by 
implication. It is ui tins sense tiiat rules 
framed by the Court of Chancery or ,by t!ie 
High Courts have been held to be Hf/m 'ii/rgs, 
if tliey in framing such rules have gone beyond 
their powers (e). The powers of subordinate 
legislatures are also derived from the instru- 
ments creating them. And, if in framing any 
law they siiould violate'any of the powers, so 
laid dowr^ such law will be held ullra vires 
of the legislature and thus null and void, la 
each case the powers are limited to the nature 
of the Act creating them. 

From the history of the rise and progress 
of the doctrine of ultra vires, we see that it is 
another instance of judge-made law, thaf it is 
purely a creature of judicial decision! The 

(f) L. R. 10 App, Cases, 354. 

{d) L. R. 7 H. L. 653, 

(«) Ante..p. 3—4. 
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legislature had not provided for it directly. 
We have seen that Lord Langdale in Colman v. 
The Eastern Counties Railway Company {ee) based 
his decision upon grounds of public policy and 
commercial necessity, to meet and provide for 
circumstances which called for the intervention 
of some strong hand. I ca-rJhbt do better 'than 
quote the words of Kindersley, V. C., in 
Attorney General v. Great Northern Railway 
Coi^any (/), as to the reason of the creation 
of t^ doctrine, “Now, why has the rule been 
established, that railwdly companies must not 
carry on "any business other tlian that for 
which they were constituted. It is because 
Ih^ese companies being armed with the power 
of raising large sums of money, if they were 
allowed to apply their funds to purposes other 
than those for which they were constituted, 
miglu acquire such a preponderating influence 
and command over some particulai branch of 
trade c^r cc mraerce, as would enable them to 
drive the ordinary private trader out of the 
field, and create in them own favour a practical 
monopoly, wliereby the interests of the public 
would be most seriously injured.” Another 
object of the creation of the doctrine was to 
protect* shareholders b}^ preventing their com- 
panies i*rom engaging in hazardous enterprises, 
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And as a 
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{ee) 10 Beav. i. 

(f) I Dr. & Sm. 154 (159). 
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and thus dissipating the corporate funds(^). 
But the pith of the do'^trine being “lai'k of 
power,” even the unarwraous consent of all the 
shareholders will not cure the defect. “ I must, 
in the absence of any legal decision, siy, that 
I consider that the acquiescence of all the 
shareholders in stfeli transactions, afford no 

r 

ground whatever for the presumption of their 
legality”(/j). And herein, we may say, that 
corporations and joint-stock companies differ 
from partnerships. In a partnership, ali the 
shareholders may combifie together and engage 
in undertakings which were not contemplated 
by their deed of partnership. They may thus 
vary their constating instrument. But a joint- 
stock company except in certain particulars 
allowed by the Companies (Memorandum of 
Association) Act cannot do so(z). 

The doctrine being once firmly established, 
its operation could not 436 controlled. Manv 
consequences, undreamt of by the originators 
of the doctrine, followed in logical sequence. 
If all contracts made or purported to be made 
by a statutory person, beyond their powers 
were void, it followed that they could repudiate 
all such contracts. Thus, the well-known 

maxim of the Common Law that a man"rannoi 

. • 

(^) Attorney-General v. Great Northern Raibvay Com- 
fany, i Dr, & Sai.’ 154. 

(/i) Caiman TI k Eastern Counties Ry. Co., to llcav. r. 

(q Ashbury Src., Co. v.‘ Riche, L. R. 7 H. L. 653, 
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stultify himself was abrogated in favour of the 
doctrine ; and, though, no individual will be 
allowed to plead want of authority in a suit 
on a contract entered into by him, a statutory 
person will always be allowed to take the 
defence that a contract is void because executed 
contrary ^o the provisions of its constating 
instrument (•?). 

Corporations or joint-stock companies are 
inc^^able of mental expression except through 
recognised agents. The directors of a com- 
pany are the agents through which it acts. 
But is the company bound by all the 
acts of the Board of Directors ? What, 
if, the Board exceeds its powers? An act 
may be extra vires of the directors but 
intva vires of the company. Such acts may be 
cured by subsequent ratification by the 
company. Thus, in the case of Irvine v. The 
Union Bank of Aiistralia{k), their Lordships 
of the Privy Council held, that borrowing by 
the directors of a joint-stock company in 
excess of the authority given by the Articles of 
Association was ultra vires of the directors, but 
it could be cured by subsequent ratification by 
the company. But, if the directors enter into a 
contract which, is ultra vires of the company, 
the Board will not then be recognised as the 
agents of the company ; and the maxim, 


Some 
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sequence! 
of the doc- 
trine. 

(i) Repudi- 
ation of 
contracts, 
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diation of 
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Ratification, 


( j) Hiil V. Manchester and Salfard Water Works Com- 
pany^ 2 B. & Ad. 544; Balfour v. Ernest^ 5 C. S.) 601, 

(i) 2 App. 366. 
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Qui facit per alum facit per se, allhougli the 
basis of the law of principal and agent, will 
have no application. Corporations can be bound 
either by their own proceedings, or by those 
of their agents, within certain limits. Their 
authority is limited and regulated by the deed 
of settlement undei?* which the corporation is 
constituted. Therefore, they cannof be bound 
by the acts of those directors who go beyond 
the powers of the corporation itself. 

Onus of It wms formerly held that the oii€s of 

authorfty showing that the governing body had authori^ 
to enter into the contract was upoif the party 
alleging such authority. And the reason for 
the rule wms apparently this : In the ‘case of 
joint-stock companies, the legislature has 
provided that all the world should have notice 
as to who were, the persons authorised to bind all 
the shareholders, by requiring the co-partner- 
ship deed to be registered, and made accessible 
to all. Jbe stipulations of the deed,, which 
, restrict and regulate their authority, are 
obligatory on those who deal with the com- 
pany, and the directors can mal^ no contract 
so as to bind the whole body of shareholders, 
unless they are strictly complied •v^th(l). 
The case of The Royal British Bank v. 
Tarquand (m), lays down 'that everyone 
dealing with a corporation must be assumed 
. ^ to have knowledge of a deed of this description. 

(/) Ernest V. Nicolls, 6 H. L. Cases 401. 

(ot) 5 E. &B. 248; 6 E. &B. 327. 
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The Court of Queen’s Bench distinctly says 
that parties dealing with the directors of 
these joint-stock companies are bound to read 
the deed or statute limiting the directors’ 
authority. Parke, B., in Ridley v. Plymouth & 
Stonehouse Grinding and Baking Co. (n), laying 
down the same doctrine observes : “ The 7 & 
8 Viet., c. no, § 7 (0), provides that there shall 
be no complete registration of such a joint- 
stock, company until a copy of their deed of 
settlement shall have, been delivered to the 
registrar ,of joint-stock companies. It is, 
therefore, competent to every person dealing 
with sueh a company to ascertain the objects 
of* the company, for the deed must specify 
them, and also who the directors are, and any 
person may find in the deed the duties of the 
directors and their powers as between them 
and the company. Therefore, every person 
seeking to bind the company by a contract 
with t&e directors, must give some’ proof of 
their authority.” 

The Courts of India have simply been 
following in the footsteps of the Courts of 
Englamd. Though the decisions of the English 
Courts are not binding on our Courts, still 
they o£E^ aver}-' valuable guide, especially with 
regard to a doctrine which may be said to be 
a special creation of the English Courts. 

(n) 2 Ex, 7 1 1. 

(a) The Companies Act of 1844, 
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Thus we find in The matter oj the Indian Com- 
panies Act, 1866, and of the Port Canning Land 
Investment &c. Company, Ld. (p), Ph'ear, J., 
laying down the law that if tiic direi'tors of a 
joint-stock company engage in a business in 
which they cannot engage according to the 
plain meaning of the •Memorandum o/ Associa- 
tion, whatever is done by the directors, as on 
behalf of the company, must be treated as 
having been done by them without authority, 
for their power, as agents of the company,* did 
not extend thus far, and tliey cc^ild not ac'quirc 
power to bind the company, r/i/a company, from 
any conduct on the part of tJie shareholder.s. “An 
incorporated company has power to do 'every- 
thing which is not illegal or actually prohibited 
to it by the terms of its incorporation. This 
IS true as regards the means of carrying into 
effect the purposes for which the c'ompany is 
incorporated. The princfplc does not apply 
outside that limit. The company is prohibited 
from engaging in undertakings which do not 
fall among Uie objects of its incorporation.” 

‘ The interests of the public'on the one 
hand, and of the shareholders on the other 
require that the directors shall be rend*ered 
powerless to use the strength and the me*ans of 

le company, and to pledge its credit Beyond 
the scope of them.” 


* 

(/) 7 B. L. R., 583. 
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In the case of Shamnuggur Jute Factory 
Co. Ld. V. Ramnavain Chatter jee {(f), the Court 
composed of Wilson & Porter, JJ., said : “ The 

general principles of law applicable to this 
question are authoritatively laid down by the 
House of Lords in Ashbury &c. Co. v. Riche 
(r), and ^Attorney -General v. Gi'eat Eastern 
Railway Company (s). For the present 
purpose we think the result may be sufficiently 
stated by saying that the powers of a company 
jlepend upon its Memorandum of Association 
or other instrument of incorporation, and it can 
do nothing which that document does not 
warranj; expressly or impliedly. A compan}", 
therefore, formed to carry on one trade cannot 
engage in another. But, on the other hand, 
this doctrine must be reasonably understood 
and applied. And a company, in carrying on the 
trade for which it is constituted, and in ‘ what- 
ever may be fairly regarded as incidental to, or 
consequential upon that trade,' is fr«e to enter 
into any transaction not expressly prohibited.” 
In Jehangiv R. Modi v. Shamji Ladha {t), 
Sarjent, J., in delivering judgment said : “ A 

long series of decisions of the Courts of Law 
and Equity in England had decided that an 

incorporated joint-stock company can do no 

♦ 


{q) I. L. R., 14 Cal,, 189. 

W L R,, 7 H. L., 653. 

{s) L. R., 5 App., Cases 473. 

(/) 4 Bom. H. C. R., 185 (190 — 191,) 
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act which is not expressly autliorised by the 
Act of Parliament under which it is incorporat- 
ed, or the deed of settlement of the company. 

It is, therefore, to the Memorandum and Articles 
of Association that we must turn to determine 
whether those transactions are expressly or 
impliedly authorised ; or as it has baen some- 
times expressed, whether they fall within the 
scope of the objects for which the company 

was established By the objects for which a 

company is established are of course meant tiie^ 
operations to be carried out after the company 
is formed, and cannot refer to acts which 
precede the formation of the company, and 
which must ex necessitate rei have been per*- 
formed before the company can be said to have 
an object at all, or at least to be capable of 
realising one.” And further on, his Lordship 
speaks of the Articles of Association as the 
contract of partnership lietween the sliare- 
holders. • 

We notice in this case that his Losdship 
was inclined to place the same ^alue on the 
Articles of Association as on the Memorandum 
of Association. The Articles of Association 
do not define the objects of the companji, the 
Memorandum does. The Memorandum of 

fm. 

Association is unchangeable (except as to 
certain particulars), but the Articles of Asso- 
ciation can be changed by the shareholders. 
The Memorandum of Association defines the 
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scope, and the Articles of Association the pro- 
cedure to be followed in carrying out the scope. 
An act done against the objects as laid down 
by the Memorandum of Association, cannot be 
cured even by the unanimous assent of all the 
shareholders. But an act done in contravention 
of the Articles of Association can be cured by 
the ratification of the shareholders. “ With 
regard to the Articles of Association, those 
articles play a part subsidiary to the Memo- 
ranckim of Association. Tliey accept the 
"Memorandum of Association as the charter of 
incorpor^ion of the company, and so at'ccpting 
it, the articles proceed to define the, duties, the 
nights and the power of the governing body as 
between themselves and the company at large, 
and the mode and form in which the business 
of the company is to be carried on, and the 
mode and form in which changes in the internal 
regulations of the c»mpany may from time to 
time be made. With regard, therefore, to the 
Memorandum of Assoi'iation, if you find any- 
thingVhich goes beyond the Memorandum, or 
is not warrrfnted by it, the question will arise 
whether that which is so done is ultra vii'cs not 
only of the directors of the company, but of 
the cohipany itself. With regard to the Arli<‘lcs 
of Association, if you find anything which, still 
keeping wiihin tlio Memf)rnndum of Association, 
is a vinlalion of llie Articles of Association, or 
in e.Kcess of 1h<'m, the (ptcslioti “will arise 
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whether that is anything more than an act 
extra vires the directors, but inira vires the 
company («).” 

Again in the case of Anandji Visram v. The 
N ariad Spinning and Weaving Company, Ld.{v), 
the Bombay High Court lield : “The company 
is, so to speak, identified by its Memorandum 
of Association. A person, therefore, who is 
asked to take shares in a projected company of 
which he is shown the Memorandum of As.soci- 
ation, and consents to do so, does so upon th(| 
full understanding that* the document shown 
him, or a true copy of it, will be registered as 
the Memorandum of Association. The company 
in which he agrees to take shares is thecompawy 
to be incorporated by the registration of that 
document as its Memorandum of Association 
and no other company” (to). The judgment 
of the Court was delivered by Sarjent, J., but 
his Lordship had the ad\^ntage of having the 
case of Aihhury lire. Co. v. Riche (^x) before him, 
which was not decided when he delivered judg- 
ment in Jehangir R. Modi v. Shamji Ladha (y). 

The doctrine of ultra vires applies to cor- 
porations or such persons as are clothed with 

(?d Fer Lord Cairns, L, C., in Astibury Railway Carriage 
and Iron Co. v. Riche, L. R. 7 H. L. 653 (668). 

{v) I. L. R. I Bom. 320. • 

ip) See also In re Overend Gurney 6^ Co., L. R,, 2 H, 

L'. 32 s (369)- 

W) L. R. 7 H. L, 653. 

(y) 4 Bom. H C. R., 185. 
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the characteristics of a corporation. Thus the 
Lord Chancellor of England is looked upon as 
a coiporation sole, and so is a bishop. In 
the course of these lectures I shall try and 
confine myself, as far as possible, to sucii corpo- 
rations or statutory bodies as we come across 
in India, ^here are many kinds of corporations 
recognised by the law of England but which 
do not exist in India. Thus we have no such 
corporation as a corporation recognised by the 
Common Law. Nor have we the great religious 
corporations' of .England, to suppress whose 
powers and covetousness the Statutes of Mort- 
main had to be passed. We have, no doubt, 
oi»r great religious endowments, but the Statutes 
of Mortmain were never made applicable to 
them (z). The doctrine of ultra vires will not 
be made applicable as against them. The 
Mohunts or Mutwalis are simply trustees, and 
if they do an act which they are not empowered 
to do. It will be a breach of trust. Th«y possess 
property- on trust for the attainment and carry- 
ing into eiffect of the purposes for which they 
were originally created. They are consequently 
subject to the ordinary rules with respect to the 
enforcement of trusts. The consequences of 
ultra vires an4 breach of trust are exactly the 


(5) Mayor of Lyons v. East India Comfany, i M. 1 . 
A., 175 ; Atforney-Generai v. Stewart^ 2 Mer, 143 ; Mi ford v, 
Eeymlds^ i Phil 185 5 Broughton v. Mercer 14 % L. R., 442 ; 
Sarktes v, Prosonnomoyee Dassee^ L L. R,, 6 Cal 794. 
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same ; but we arrive at the same conclusion 
from different processes of reasoning. In the 
latter case it is a breach of duty which is in- 
volved and which invalidates the proceeding. 
In the former case it is lack of power and, what 
is more, the Courts refuse to recognize anything 
like a trust relation as between a corporation 
and its members. 

In India we have to deal with the powers 
possessed by the following bodies : 

(1) The Indian Legislature— it fs a^ 
statutory body created ^by Act of Parliament 
with certain powers. 

(2) The Provincial Legislatures. 

(3) The Governor-General in Council, 
The Local Governments. 

The High Courts. 

(5) The Boards of Revenue. 

[The last two bodies are often given powers 
I0 frame rules, &c., consisfent with certain Acts 
of th.c Legislature. And, if in framing such 
rules they act beyond their powers, their acts 
are ultra vires], 

(6) Corporations, which may include 

(а) District Boards ; 

(б) Municipalities. 

(7) Joint-stock cornpanies. 

(8) Qiiasi-corporations. 

In considering the powers of the above 
bodies we must consider how they came to be 
created and what powers they possess, expressly 
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or by implication. What are the results of 
acts for the performance of which certain 
formalities, which have to be gone through, are 
not observed ? For instance, a Local Govern- 
ment is given powers to extend the operations 
of an Act to local areas within its government, 
and certain things can only be done when the 
Act is extended to the area. If the Local 
Government prescribes the acts to be done before 
or at the time the Act is extended to the ares, 
what* will be the effect of the notification Thus 
an order made b^ the ’Lieutenant-Governor of 
Bengal under the Bengal Irrigation Act of 1876 
was published in the Calcutta Gazette on the 
2^th December, 1881, extending that Act to the 
district of Burdwan and providing that it should 
commence to take effect in that district on the 
1st January, 1882. Bv a notification of the 
same date, purporting to be published under 
section 6 of the i^ct,’ the Lieutenant- Governor 
declared that the water of certain idvers and 
channels, including that of the river Banka in 
the district of Burdwan, would be applied by 
the Government for the purposes of the Eden 
Canal. It was held that the notification 
purporting to be made under section 6 of the 
Act was ultra vires and of no legal effect, 
having* been published before the Act was 
extended to the district of Burdwan and that 
the acts of the officers of Government under 
thdt notification with regard to the river Banira 
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were without legal authority (a). Here the 
Local Government had power to extend the 
Act and had power also to declare that the 
river Banka would be applied for the purposes 
of the Eden Canal. But simply because it 
did not observe the formalities required, the 
declaration was held to be null and void. 

/T 

(a) The Sectetary of State for India in Council v. Nritya 
Gopal Audhicar)\ I, L. R. 28 Cal, 487. 


LECTURE IL 


The General Nature, Import and Principles of 
the Doctrine, 

In our^ introductory lecture, we discussed 
briefly the origin, import and scope of the law 
of ultra vires. The term was defined to mean 
any act which is in excess of the powers of the 
person doing it (a). Stricto sensu, the term is 
applicable only, to such acts of a corporate 
body as go beyond the powers given to it, 
expressly? or by implication, by its constating 
instruments. But in actual practice this signi-' 
ficance of the term is not adhered to. At 
present, it is used in various senses, only two 
of which are proper and the rest improper. 

Several decisions have been already quoted 
to illustrate the prima'ry meaning of ultra vires. 
We have seen thcit the sovereign C8<i create, 
directly or indirectly, corporate bodies and 
give them definite powers for the attainment 
of definite objects. So long as tliey act within 
those powers for the attainment of objects for 
■which they were incorporated,, their acts are 
perfectly valid. ^ When however they transcend 
those powers or engage in acts and transactions 
foreign to the object of their incorporation, 
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their acts and transactions are saiJ to be 
ultra vires. It should be borne in mind that the 
said acts and transactions are not, strict!};' 
speaking, illegal (though as a matter of fact 
the epithet illegal is sometimes applied to 
them) ; they are ultra vms i. e., beyond 
authority. 

This is the primary meaning of the term. 
There is another meaning called secondary. 
Vice Chancellor Kindersley in Earl of Shrews- 
bury V. North Staffordshire Railway Co. (6)^ 
recognised the two s'enses ,when he says, 
“ when you speak of ultra vires of the 
company, you mean one or other of twQ things, 
either that you can not bind all the share- 
holders to submit to it or that it is ultra vires in 
this respect that the legislature, for instance, 
having autliorized you to make a railway, you 
cannot go and make a harbour.” 

Blackburn J., in Taylor v. Chichester & 
Midhiirs^Ry. Co. (c), after quoting this passage, 
develops the distinction indicated therein and 
points out the legal effects of the same. His 
view seems to be that the corporation confers 
on its members certain rights and that it acts 
ultra vires when it overrides the same, even 
when it acts within its powers or has tlie con- 
sent of the majority of the shareholder to its 


W 35 L. J. (Ch.) p. 166 (172). 
ic) L. R. 2 Ex. p. 356 (333), 
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acts. Thus he says: “The rights thus con- 
ferred on the shareholders as between them 
and the corporation are very analogous to 
those between partners inter se and depend 
upon the nature of the terms on which the 
partners entered on the joint speculation. An)’' 
shareholdei;has a right to object to any act 
being done which is in contravention of the 
rights thus given him. Though the majority 
of the shareholders, or even all but himself 
approve, yet he has a right to object to the 
making oi^enforaing of any contract to do any 
unauthorized act which would affect his 
interest?.” 

From this it will appear that w'^hereas 
ultra vires in the primary sense has regard to the 
rights or powers of the corporation, what is 
ultra vires in the secondarv sense has resrard to 

V o 

the rights or powers ob the individual persons 
who happen to be its members for the tirpe being. 
The corporation is, in the eye of law, an entity’ 
quite distinct from the corporators. The rights 
and interests* of the corporation are not 
identical with the rights and interests of the 
corpoiutors. Now it may happen that an act 
which is wdthin the potential powers of a 
corporation is nbt within its actual powers and 
that it can exercise its potential powers in no 
other way than by overriding the rights of 
one or more of the corporators. Sucif an act 
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is not absolutely ultra vires the corporation, 
for il has the potential power to do it ; yet it 
is ultra vires in as much as it ought not to so 
exercise its powers as to prejudice the rights of 
any of its individual members without the 
consent of the latter. 

We come to this then, that in tlje case of aii 
act which is ultra vires in the secondary sense, 
the corporation can do it with the consent of 
certain parties, but not in the absence of such 
consent ; but that in the case of an act whicb 
is ultra vires in the primary sense, it^can never 
do it. From this it would follow “ that a 
shareholder may waive any right wjhich is 
given to him for his own protection op-ly, 
and if he has either expressly or tacitly done 
so, he can no longer object, and neither a 
stranger nor the body corporate itself can raise 
such an objection to a contract made by the 
corporation” (d). 

Herein lies the importance of the distinc- 
tion between what is ultra vires in the primary 
sense and what is ultra vires in^the secondary 
sense. In the former case, generally speaking, 
the defence of ultra vires can be set up by all 
parties under all circumstances ; in the latter, 

it can only be set up by certain parties (for 

_ » 

{d) per Blackburn J. in Taylor v. Chichester ir Midhnr^f 
Railway Co. L. R. 2 Ex. p. 356. 

This point is discussed in Miners' Ditch Co. v. Zelkrbach 
37 California p. 543. See Brice on Ultra Vires p. 46. 
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example by an individual corporator whose 
rights are likety to be prejudiced by the intended 
act) under certain circumstances (if, for example, 
he has not waived his rights). 

We Lave seen that the individual members 
of a corporation have certain rights wliich they 
may enfoi*ce against the corporation as also 
against third parties and that any act in 
contravention of these rights is ultra vires. 
Nowdt may be asked whether the recognition 
of tiUva vires in this* sense is anything more 
than the* fact that the court would, under 
certain circumstances, prevent the majority of 
corpora'tors from coercing the minority. Now, 
though in fact, quite a number of cases of ultra 
vires in the secondary sense are also cases of 
coercion of the minority by the majority, yet, 
strictly speaking, the two are quite distinct. 
There may be cases where there is no harsh or 
unfair . treatment of the minority by the 
majority ; and yet the court would interfere on 
the ground that the act or transaction in 
question is ultra vires in the sense that the 
corporation ought not to undertake it, ther° 
being* opposition from one or more of its 
members. It seems, therefore, reasonable to 
recognise the secondary meaning of ultra vires 
as a distinct legal fact — distinct from cases of 
coercion of the minority by the majority, as 
also from other kinds of transactions which the 
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court will not enforce on account of some 
informality attaching to them. 

We shall now consider briefly the improper 
meanings of ultm vires. The term, as has been 
already stated, has come to be used somewhat 
indiscriminately. In fact there has been a 
tendency lately to describe any act which goes 
beyond authority as ultra vires. 

1. As we shall presently see, the powers of 
those who act on behalf of corporations are 
defined and limited by the constating, 
instruments. Acts which aje in excess of 
powers so given to them are called ultra vires. 

2. There are certain acts or transactions 
which no corporation can do or undertake. 
These are sometimes called ultra vires. For 
example, the issue of sb.ares transferable by 
deliverv before the English Companies’ Act of 
1867 was not permitted. Such issue of 
shares by directors of "companies is called 
ultra vires (e). Similarly, payment of dividend 
out of capital is ultra vires (/). 

3. The majority of corporators have, as a 
rule, the power to bind the minority. The 
courts however will restrain them if their 
conduct, on account of fraud or harshness or 
unfair treatment, is considered to be ah abuse 

(e) I}i Re General Company for P^-omotwi 0/ Land 
Credit L. R. 5 Ch. p. 363. 

(/) Towersv. African Tug Comfany (1904) 1 Ch, p. 55S. 
See also {1904) 2 Ch. p. 234; (1906) 2 Ch. p. 378. 
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of power. Such abuse of power by the majority 
has been called ultra vires, 

4. The powers of subordinate legislatures 
are defined and limited by their constitution. 
Any enactment in excess of their powers is 
ultra vires in the sense of being un- 
constitutional (g). 

5. V»^ere the executive authority of a 
State acts in excess of powers given to it by the 
legislature, directly or indirectly, it is said to 
act idtra vires (h). 

6. And lastljL tlfe acts of trade unions in 
excess of fheir powers have been in a recent 
case described as ultra vires : for example, 
payments out of union funds for purposes not 
authorised have been restrained as being ultra 
vires (i). 

The next question that arises in connection 
with corporate acts and transactions is : How 
does a corporation act or transact its business ? 
Obviously it cannot act by itself^ it can 
only act through and by means of certain 
real persons duly authorised to act on its 
behalf. HerS two topics present themselves 
for discussion. One of them relates to the exact 


(i) Dicey, ‘‘The Law of the Constitution^^ 7th 
Edition p. 97 vide sj^pra. 

(h) fnstances of the ultra vires acts of subordinate 
legislatures as also of the executive will be found in chapters 
III & IV. 

(i) Farr v. Lancashire or* Cheshire jWines Federation 
(1913) I K. B, p. 
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nature of the relationship that subsists between 
the corporation and its officials ; the other to 
the requisites and provisions wdiich should 
accompany the acts and transactions of a 
corporation and which assure the world 
that they are its genuine acts and transactions. 
Under the first head, we shall have to treat of 
the law of agency as modified in its applica- 
tion to corporate bodies, and under the second, 
of formalities. 

The officials of a corporation are generally 
described as its agents, bnt they are not agents 
in the same sense as the members of a partner- 
ship concern are agents of each other. In 
the lattei', a partner has a general authority 
to bind his co-partners in respect of all acts 
and transactions coming within the scope of 
the partnership business. The officials of a 
corporation, on the other hand, have their 
authority limited by the instruments which 
authorise jthem to act on behalf of the corpora- 
tion. Hence it follows that they cannot bind 
the company in respect of acts and transactions 
which go beyond their powers or \^hich are not 
incident to the legitimate exercise of the 
same. They may make themselves liable,* but 
not the corporation ; and those who deal with 
them should look to them, but not to the cor- 
poration. The latter are bound to consult the 
instruments which authorise the officials. If 
they do not, it is their own fault. 
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These points were settled by Lord Wens- 
leydale in the case of Ernest v. Nicholls (/). 
After pointing out that the law as to 
ordinary partnerships would be inapplicable 
to a company consisting of a great number of 
individuals, his lordship goes on to observe : 
“ The legisjature then devised the plan of 
incorporating these companies in a manner 
unknown to the Common Law with special 
powers of management and liabilities, pro- 
viding at the same time that all the world 
should have notice \t’ho were the persons 
authorised* to bind all the shareholders by 
requirin^g the co-partnership deed to be 
registered, certified by the directors and made 
accessible to all. 

All persons therefore, must take notice of 
the deed and provisions of the Act. If they do 
not choose to acquaint themselves with the 
powers of the director^ it is their own fault, 
and if 'they give credit to any unauthorised 
persons they must be contented to look to them 
only and not to the company at large.” 

Tw'o poi:5ts are made clear in this judg- 
ment. (i) A joint-stock company resembles a 
partnership in certain respects, but the members 

{J) 6 H. L, C. y. 419, See also SMtih v. Hull Gldss Co. 
II C. B. pr897, {926-7) : Re County Life Assurance Co, L. R. 
5 Cb. 288. Foimtaine v. Carmarthen Railway Co.^ L. R. 5 Eq. 
p, 321. Mahony v. East Holyford Mining Co.^ L. R. 7 FL L. 
p, 893. Greenwoodls Case. 3 Do G, M* & G. p. 459. Rc 
Norwich Fire Assurance Society. 58 L. T. |l 38, ^ 
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of the former cannot bind each other or the 
company, as tliose of a partnership. Only 
those who have authority to do so can. (a) This 
authority is not a general authority as of a 
partner in a partnership, but is limited, and 
those who deal with the company are bound to 
take notice of tlie limitations. MiUatis mutandis, 
these remarks would apply to corporations in 
general. 

Formalities are requisites or provisions 
which accompany the acts and transactions of 
corporations. They are meapt to serve two 
purposes : (i) they protect the interests"of the cor- 
poration and its members against the negligence 
and misdeeds of its agents or ofliciHls ; (2) tlreir 
presence indicates to the outside world that 
the acts and transactions purporting to have 
been entered into on behalf of the corporation 
by persons claiming to represent it are the acts 
and transactions of the dorporation itself and 
not of |he said persons in theii individual 
capacity. They are generally classed under 
three heads : (i) discretionary, (2) dfrectory 
and (3) imperative. 

Discretionary formalities are those’ ’^hich 
the officials of the corporation may comply at 
their own discretion, but for jlhe omission of 
which they are not held responsible. 

Those are directory which the corporation 
can compel its officials to employ or comply 
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with, but as they do not form an essential part 
of an}* transaction, their omission does not, by 
itself, invalidate the transaction. 

As distinguished from the first two are the Imperative, 
imperative formalities which form an essential 
part of the transaction and the absence of 
which, geiwally speaking, renders the transac- 
tion void and inoperative. This important 
distinction between imperative and directory 
formahties is very well brought out in Norwich 
'Karn Co. Limited - Ex parte Bignold (k). 

“ In examining the deed for this purpose, 
it is important to bear in mind an important 
distinction pointed out by Sir James Wigram 
in Eoss V. Harhottle (2 Hare 461) and followed 
in subsequent cases that the forms prescribed 
by a deed of incorporation for the government 
of a compai'i} are of two sorts, some are 
imperative, but others are only directory ; some 
in fact are of the essence of the contract and 
everything done in violation of it is void, 
others are raerel} directory and point out the 
modes by whi&'h the objects of the undertaking 
are to be accomplished.” 

Having poinTd out the distinct-ion betwen 
the tlire* kinds of formalities we shall now 
proceed* to derfl with directory formalities in 
gieater detail. 


(X’) 2 2 Beav. p. 143* 
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How far 
directory 
formalities 
affect cor^ 
poi'ate acts 
and tran- 
sactions. 


As regards those formalities which are 
clearly directory, the principle of law is that 
their omission in a transaction does not in- 
validate the same and cannot he successtiilly 
set up as a defence in an a('tion brought against 
the corporation to enforce claims arising out of 
the transaction, provided that ^the person 
dealing with the corporation has* no notice 
(actual or constructive) of the informality in 
question. This was decided in Royal British 
Bank V. Turquand (1). • 

In this case, the plaftitift brought an action 
to enforce the payment of ^looo/r borrowed 
by the directors of a company on a bond in 
the name and under the common seal of J;he 
company. The directors were authorised by 
the deed of settlement to borrow on behalf of 
the company ‘‘ such sum or sums of money, as 
shall, from time to time, by a resolution passed 


6 


(/) British Bank v. 
E. & B. gp. 331-2. 


Turquand 


5 


E, & B. p. 


oee also County of Gloucester 


steam CmrCoE^E:. cfZ Tf 

Hampshire Land Co. (1896)' 2 Ch. 7I2 k t r ^ i li' 5 ' 

Overend, ' Gumel T”co. {izty) 


In Me County 
5 Ch 288. Jkfahony 
L. R. 7 H. L. 869, 


Z?/e Assurance Company {1870) L. R. 
V. East Holyford Mining Company (1875) 


if. e.., ,f s>.ru. (.,00) , cl iCuf 

Phillip Gold Mining Companp (i884> i. 
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at a general meeting of the company, be autho- 
rised to be borrowed.” The company resisted 
payment on the ground that no resolution of any 
general meeting of the company was at any time 
passed authorising the making of the bond. It 
was held by Lord Campbell “ that the bond 
cannot be ^rendered illegal and void from any 
irregularity in the proceedings of the company, 
nor even by an excess of authority, the plaintiff 
havingacted with goodfaith and the shareholders 
not being prejudiced.” The case was referred to 
the Exchequer Cjiamber. Jervis C. J. in affirming 
Lord Ca'mpbeU’s judgment said that the 
directors having an authority under the deed 
of_^ settlement to borrow in the name, and 
under the common seal of the company, the 
plaintiffs, the creditors, had a right to infer that 
the former had done all such acts (viz, resolu- 
tions and so forth) as were necessary for making 
that authority complete for the legitimate 
exercise of the same. 

H§re the passing of a resolution by the 
company prio/ to the directors’ exercise of their 
power to borrow is a director}' formality. 
The qourt held accordingly that its omission 
did not render the borrowing transaction in- 
valid as againjt creditors who had acted in 
good faith. 

It would be instructive to compaie this 
case with Irvine v. The Union 3ank of 

8 
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Australia (m), the facts of which are as 
follows : — By the deed of settlement of a 
company it was provided that tlie directors’ 
power to borrow should not exceed a certain 
amount, though the power could be extended 
by the vote of one half of all the shareholders 
at a general meeting. The directors borrowed 
from time to time sums which exceeded the 
amount fixed by the deed of settlement. The 
court on being satisfied that no resolution had 
been passed prior to the borrowing transaction^ 
extending the directors’ *powe^ to borrowg nor 
there being any subsequent ratification of the 
same, held that the plaintiffs were not entitled to 
recover. Sir Barnes Peacock in giving the jucfg- 
merit of the court said : ‘'This case should be 
distinguished from Royal British BanJi v. Tur- 
quand. In that case Chief .Tuslice Jervis remarked 
that the lender finding that the authoiity might 
have been made complete by a resolution had 
a right t© infer the fact of a resolution. • 

In the present case however the Bank 
would have found that by the Articles of 
Asseciation the directors were expressly 
restricted from borrowing beyond a certain 
amount, and they must have known that if the 
general powers vested in the directors had been 
enlarged by a resolution, a ’ copy ?Sf that 

{m) 2 A. C. 366. 

See also Grati/ v. Wnifed Kingdom Switchback Rv On 
40 Ch. D, 135 (139). 
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resolution ouglit in regular course to have been 
forwarded to the Registrar of Joint Stock 
Companies in pursuance of sec. 153 of the 
Companies’ Act and would have been found 
among the records.” 

The ratio decidendi in Irvine v. The 
Union Bank of Australia seems to be that as 
the directors were expressly forbidden to 
borrow beyond a certain amount, unless their 
powef had been previously enlarged by a 
resolution of the^shareEolders which would in 
due course find its way into the records of the 
Registrar’s office, the plaintiffs were under an 
obligation to enquire whether in fact any such 
resolution as aforesaid had been passed and 
that having failed to do so, they had been 
affected with constructive notice of the 
informality, even though they had no actual 
notice of the same. 

The two cases cited above have ihade the 
law" as regards the liability of corporations in 
respect of transactions which are informal owing 
to the omission of a directory formality fairly 
clear. The courts will not allow a corporation 
to go-cots free merely because some provision or 
other relating to its internal management or 
concern fiad been omitted. On the other hand, 
they would hesitate to give relief to a person 
dealing with the corporation who had know- 
ledge of the informality and whose duty it 
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was, therefore, to get the same rectified by bring- 
ing it to the notice of the members of the 
corporation. The courts have a duty towards 
the public as well as towards the members 
of the corporation, and the whole law on the 
subject of formalities, as we shall see, is based 
on a recognition of this double duty. 

The omission of a directory formality, we 
have seen, does not affect the rights of third 
parties dealing with the corporation in ^ood 
faith. But the law on this point goes further.- 
Where the omission of the directory Jormality 
in a transaction has been ratified or acquiesced 
in by those who are competent to act on 
behalf of the corporation, the latter will be 
estopped from setting up the informality as an 
answer to any claim arising out of the 
transaction. Here the question whether or not 
the other party to the transaction was aware of 
informality is immaterial. Mere ratification or 
continued acquiescence (provided it does not 
amount to a fraud upon the corpo,ration) 
serves as a waiver of the informalit}* The 
leading case on this point is B<xygcit& v. 
Shortvidge ( n }. 

By the deed of settlement the shareholders 
•of a banking company were npt allowed to 
transfer their shares except up on notice to the 

in) 5 H. L. C. p. 297. 24 L. J., (Ch.) p. 457. 

See &ho^Murray v. Bush I,. R. 6. H. L. 37. 

Be Royal British Bank, IValion’s Case. 26 L f. (Ch.) 545 
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directors and on the consent thereto of a Board 
of Directors. Such consent had to be signified 
in writing signed by three directors at the least. 
Shortridge, one of the shareholders, transferred 
at different times, his shares to different persons. 
He sent proper notice to the directors and 
received baqlr consent signed by the directors 
on which he made the transfers. Afterwards 
the bank got into difficulties and the directors 
as well as the creditors sought to impeach the 
validity of the transfers on the ground that the 
certificates^ of consent "^were not in fact signed 
by a Board of Directors as required by the 
deed of gettlement. The decision of the House 
of J-.ords was that the transfers were valid. 
“ The question is”, said Lord St. Leonards, 
“ whether or not a long course of dealing by a 
corporation, contrary not to the real interests 
of the company or the bona fides of the transac- 
tion, but contrary to some of the terms of the 
deed uilder which the compan}^ was-' formed, 
shall or shall not be held to disentitle such com- 

■9 

pany to object to the particular rights, acquired 
by that course of dealing, as acquired in 
disregard of the deed of settlement.” The deed 
required that consent should be given in a 
particular form. But the directors having 
disregar'ded it not only in their dealings with 
Shortridge but from the very foundations of 
the company could not impeach the validity of 
the transactions they had entered into! 
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There remains one more question to deal 
with viz : — What are director}^ formalities ? 
From what has been already stated it will 
appear that formalities dealing with the internal 
arrangements and proceedings of a corporation 
are, generally speaking, construed as directory. 
Such formalities relate to the >^:alling of 
meetings of corporations ; serving of notices of 
such meetings ; passing of resolutions by them ; 
mode of doing business by officials ; signing of 
documents by them ; getting the consent oT 
any particular official prior tortile affixing of 
the common seal and so on. 

As regards some of these matters, the 
necessary formalities are laid down by the 
constating instruments. But the public can 
have no knowledge as to whether in every case 
they have been complied with. They have a 
right to assume that every thing has been done 
et modo & fovma. Hence, as we have seen, their 
absence does not vitiate the transactions. 
There, are other formalities beside these,.. which 
are known only to the officials of jthe corpora- 
tion and perhaps also to its members. A foHion, 
their omission does not render any transagtion 
invalid. 

m 

In Montveal and St. Lawrence Light and 
Power Company v. Robert (o), the company 
tried to set aside a purchase on the ground that 


(o) L. R. (1906) A. p, 196 (203). 
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the resolution of the directors which author- 
ized the completion of the purchase had been 
passed by an insufficient quorum. It was held 
that the purchase, being ultra vires, after the 
lapse of a specified time, became absolute. Lord 
Macnaughten in delivering the judgment of the 
court said : It is qu'tc true that the bye-laws 
require the presence of three directors to make 
a quorum and only two attended on the 17th. 

But after all tlie bye-laws of a company are not 
public' r»roperty. Tiiey concern matters of 
internal raanagepient. " Those who deal with 
them have^no means of access to them. There 
was nothing to put Robert on inquiry. Trie 
ofi|cials of the com pan}' furnished him with a 
copy of a resolution which purported to be a 
resolution of the directors duly and regularly, 
passf^'l. 0.1 the faith of tliat representation 
Robert altered his position and parted with his 
property. Tue company cannot now be heard 
to say tO' the vendor, “ you should not lia^’e given 
credit to what our people told you.” If such 
a plea were listened to, no one would be safe 
in dealing wilh a c mpany having priv'ate 
regulations of its own, inaccessible to the 
outsidh world, to wliich appeal could be made 
in case "of need, to relieve it from solemn 
obligations or save it from a bad bargain.” 

We now come to the subject of imperative Imperative 
formalities. Formalities are means devised by 
the legislature or by the corporation ftseif for 
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the purpose of protecting its interests. They 
are of the nature of restrictions imposed upon 
its officials to prevent them from rushing into 
hasty and unfortunate transactions. Who is 
to suffer if the officials do not take care to 
observe them ? Several decisions have been 
quoted to show that in the case^of directory 
formalities third parties with no knowledge of 
the informality can enforce informal acts and 
transactions in their favour. But this they 
cannot do if the formality is construed'by the 
court to be an imperative one. The question, 
then, what is an imperative formality is a very 
important one. The courts in deciding it have 
had to keep the balance even between t^wo 
complicating acts or interests: (i) those of the 
corporation, and (2) those of the public at 
large ; and it is not easy to say how far it has 
been successful in its attempt. A careful 
perusal of the numerous" decisions which have 
turned cjp this point would lead one to conclude 
that no general proposition can be laid down 
which would unmistakeably guide us*in every 
casein distinguishing between ?in imperative 
formality and a directory one. The courts 
have taken the facts of each case* into 
consideration and have tried to give a'decision 
consonent with the principles of faw and 
equity. Still the following propositions may 
be tentatively enunciated. 

First, it may be laid down that if the 
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constating instrument of a corporation, whether Express 
a deed of settlement or a legal enactment, 
special or general, states difinitely that certain 
formalities must be observed in connection with 
transactions of a certain class, courts will 
construe the same as imperative. A series of 
decisions illustrate this proposition. 

In Homevsham v. Wolverhampton W'works 
(p), the company was exempted from 
making payment in respect of work done in 
■‘excess of and outside Ahe contract which was 
under seal, on fne ground that there had been 
no contract in respect of such extra work in 
terms contemplated by the general and special 
htts which governed the company. 

In Leominster Canal Co. v. Shrewsbury 
etc. Raihvay Co. (q), an agreement on the 
part of the defendant company to purchase the 
canal of the plaintiff company was not enforced 
on the ground that the agreement was not 
under seal or signed by two directors of the 
railway company as required by the 97th. 
section of the Companies’ Consolidation Act 
(8 & 9 Vic. c. 16). This was exceptionally 
hard,- on tlie plaintiff company, as on the faith 
of the^ agreement they had withheld their 
bonafid^e opposition to an Act of Parliament 
in favour of the defendant company and had 


(/) 6 Exch. 137. 30 L. J. (Ex.) 193. 
(^) 3 K. & J. 654. 36 L. J. (Ch.) 764. 
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themselves obtained an Act authorising the sale 
and purchase of the canal and had made certain 
payments by way of part-performance. 

So in Kirk v. Bell (r), the deed of a joint 
stock company required that the directors 
should not be more than seven or less than five, 
and that three or more should constitute a 
Board and be competent to transact all 
ordinary business. In course of time, the 
number of directors was reduced to five. ^Four 
of them executed a deed compromising a large- 
debt due to the company indieu ot.a certain 
mining concern and covenanted with the debtor 
to indemnify him against certain Bills isf Ex- 
change. The debtor brought an action against 
the company for not indemnifying him. It was 
held that the covenant was not binding on the 
company, for the transaction in question was 
not ordinary business and no smaller number 
than five was competent to put it through. 

The’ doctrine of imperative formalities 
assumes special importance in the qase of 
formalities imposed by the IcgisTaiuie in man- 
datory language. If the legislature declares 
that some business or transaction should be 
done in a particular manner and lays down the 
various steps of procedure, the. courts require 
strict adherence thereto. In the absc-nc'e of such 
adherence, the transaction is void and the 


{r) i6 Q. B. 2 QO. 
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corporation, however just may be the demands 
against it, may be exempted from satisfying 
them. Thus in Hanson and another v. Cor- 
poration of the Village of Grand Mere (s), 
where the respondent corporation had guaran- 
teed debentures to a certain amount to be 
issued by a company by a bye-law framed 
under the Towns Corporation Act, (C. I. tit. ii 
Revised statutes of Quebec, 1888) it was held 
that the bye-law was ultra vires, in as much as 
it had not been submitted to the municipal 
electors for their sanction nor to the Lieutenant- 
Governo% as it should have been under the 
provisions of the Act. The legislature required 
that the bye-law in question should have been 
approved by the majority of the whole body of 
ratepayers and sanctioned by the Lieutenant- 
Governor. As it was admitted that the bye- 
law was not even submitted to the electors for 
their approval or to Lieutenant-Governor, the 
Judicial Committee of the Privy Council 
decided that the bye-law was ultra vires and 
the gtiarantee inoperative. 

Suppose, however, that, in fact, the bye- 
law was submitted to the electors, but that 
the' authorities did not observe all the for- 
malities which the legislature had laid down in 
relation to such submission, would the infor- 
mality render the bye-law void ? Brice on the 


(?) L, R. (1904) A. C. p 7S9. 
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Strength of decisions of the United States courts 
is inclined to think that the latter formalities are 
merely directory and that their non-observance 
would not render the whole transaction void. 
“ Thus if the legislature provides, in addition 
to obtaining a vote, holding meetings etc., 
certain formalities as to time, place, or manner 
of obtaining such vote, &c. these additional 
requisites will — at least as regards innocent 
parties — be deemed discretionary, provided the 
vote has been defacto taken, the meeting 
held, (t). 

Municipalities and similar public bodies are 
charged to enter into certain classes of contract 
under certain formalities. These formalities 
are generally construed as imperative and" 
their absence renders the contract void. The 
courts have gone so far as to hold that in a 
contract where there has been omission of an 
imperative formality, the Municipality can be 
charged with no liability whatsoever, even in 
respect of work done by the other party in 
pursuance of the contract, * ’ 

Section 174 of the Public Health Act of 
1875 requires that every contract made by an 
urban authority, whereof the value or amount, 
exceeds £^o must be in writing and sealed 
with the common seal of such authority. In 
the case of Young & Co. v. The Mayor etc. 


{f) Ultra yiics pp, 6io-i. 
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of Royal Limington Spa (u), an engineer had 
done certain works for the corporation, but 
there was no contract according to the provi- 
sions of the section. It was contended on 
behalf of the plaintiff that as the contract had 
been performed by the plaintiff and the defen- 
dant had the benefit of plaintiff’s work, labour 
and materials, the defendants at all event were 
liable to pay a fair price. Lindley L. J. in 
overruling the contention observed as follows : 
“ In support of this contention cases were cited 
to^ show that corporations are liable at 
Common I^w quasi ex contractu to pay for 
work ordered by agents and done under their 

authority.'. ....We have here to construe 

an"€ct of Parliament But contracts 

for more than £^o are positively required 
to be under seal, and in a case like that 
before us, if we were to hold the defendant 
liable to pay for what -has been done under 
the contract, we would in effect be re- 
pealing the Act of Parliament and depriving 
the ratepayers of that protection which 
Parliament intended to secure for them” (u). 
In India iSIunicipalities, District Boards etc. 
are allowed by statute to enter into certain 
kinds of , contracts under certain formalities. 

(24) (1S83) L. R. 8 App, Cas. 517, 

(v) L. R. 8 Q. B. D. p. 579 at p. 585, 

See also British Insulated Wire Company Ltd, v. The 
FreSiVt Urkin Distrkt Cound! L, R. (1895) 2 Q, B. 463, 
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Our courts, following the decisions of English 
judges, have construed them as imperative 
and held their absence to vitiate the contract 
ab initio (to). 

We have said that the terms imposed by 
legislation in mandatory language are cons- 
trued as imperative. We may go further and 
say that the terms or provisions imposed by the 
constating instruments of a corporation, though 
not contained in any legislative enactment, 
would be held by the courts to be imperative, 
provided the language ^s mandatory, Havhen v, 
Phillips (x) is a case in point. There by the 
Articles of Association of a company it was pro- 
vided that a share holder could vote’by proxy. 
But there was a provision which required that 
the instrument appointing the proxy should 
be attested. Chitty J. held that this provision was 
not merely directory, but that attestation goes 
to the validity of a proxy, and that proxies 
who ar^ not attested were invalid, (y). 


(w) See Radhakishan Das v. The Municipal Board of 
Benares 1 , L. R. 27 All. p. 592. ♦ 

Ramaswanii Che tty v, Municijp^al foimcil oj Taujore 

I. L. E. 29 Mad. p. 360. 

Ahmedabad MunicipalUy v, Snhmam I, L. R. 27 Bom. 

618. 


Abap Si far am v. Trimbak Munidpaiify L L. R.* 28 Bom. 

66 . ^ 

Chairman South Barrachpur Mimidpaiiiy v. Amulya Nath 
Chafterjee I, L. R. 34 Cal. 1030. * • 

{x) 23 Ch, D. p. 14. 

(y) The question as to what language is mandatory is not 
easy of answer. The following cases may be referred to 1--- 
Kerrv. Corporation o/Freston 6 Ch. D, p. 463, 
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The corporation has got the right under 
certain conditions to deprive its members of 
their rights, interests and franchises in the 
corporation. While exercising such a right, 
it is absolutely incumbent on the corporation 
to comply with all requisites and provisions 
laid down either by the legislature or by its 
own constating instruments or by any rules of 
procedure which it has framed for its own guid- 
ance and for that of its members. The courts 
construe formalities for the purpose of effecting 
a forfeiture gsstricily imperative. As James, L.J., 
says : “ It was the established case of the Court 
of Chancery that no fo.Teiture of property 
co»4d be made unless every condition precedent 
had been strictly and literally complied with. 
A very little inaccuracy is as fatal as the greatest. 
Here the notice is inaccurate. It is therefore 
bad, and the forfeiture invalid.” 

The principle stated above has been fol- 
lowed in* a large number of cases. In* man}? 

Julius V. Bishop of Oxford 5 A. C. p. 214, 

Liverpool Borofig/i Batik v. Turner 2 De G F, & J , 
p. 502. 

Re. General Proviieni Assurance Co. 38 L. J. (Ch.) 320. 

Caldow V. Pixell 2 C. P. D. p. 567. 

Howard v. Bodington 2 P. D. p. 203. 

Hughesmv. Sutherkmd 7 Q. B. D. p. 160. 

Battkyany v. Boucli 50 L. J. (Q. B.) p. 42 1 

Williamd claim — Re Great Eastern Steamship Co. 53 L. 

T. p. 594. 

Blatk V. Williams (1895) i Ch. p. 408 * 


Forfeiture 
of rights. 
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of them a very slight inaccuracy or omission 
has been considered fatal. Thus in Watson v. 
Bales {z), a forfeiture of shares was set aside on 
the ground that a notice to forfeit on Monday 
the 7th” was insufficient, as the 7th was a 
Friday. In Cockerell v. Van Diemen's Land 
Co. (a), a forfeiture was declared bad in as 
much as no notice of forfeiture was left for the 
shareholder at his usual or last place of abode 
within the meaning of the Act which governed 
the company. In Johnson v. Lytile's Iron 
Agency (b), a forfeiture waff held J^nvalid, on 
the ground that the notice of forfeiture claimed 
interest from the date of the call, instead of 
from the date fixed for payment. 

In Bottomley’s Case (c), where the articles 
provided that the business of the company- 
should be conducted by not less than a specified 
number of directors, it was held that a for- 
feiture made on non-payment of a call, by 
less th^n the specified number was invalid. 

So in New Chile Gold Mining Qo, (d), a 
former shareholder whose shares had been for- 
feited for non-payment of calls was allowed 
to prove for damages in the subsequent, liqui- 
dation of the company in as much as the 

(s) 23 Beav. 294. Compare L. R. (?9io) A. G., p. 317. 

{a) I C. B. (N. S.) 732. 

{b) s Ch. D. 687. 

(d 16 Ch. D. 681. 

{d) 45* Ch. D. 598. 


I. 
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directors had not given him any notice that if 
he failed to pay on or before the day appointed 
for payment, they might forfeit his share. 

The effect of the omission of imperative Effect of 

formalities is much the same as that of ultra p^glecting 
. . imperative 

vires transactions, formalities. 

First, no suit will lie on the transaction 
itself as it is void ah initio. But if one of the 
parties has received any benefit under it, he 
mighty be made liable to account for it, or if 
feird parties have acq^uired rights under it, 
they mighj: be entitled to relief on equitable 
principles (e). Again, the absence of a formal- 
ity in a transaction will render it void, but only 
tc**the extent of the formality in question. 

Thus an instrument executed by the corpora- 
tion may be void as a mortgage or a charge 
owing to the omission of a formality. Yet 
it may be binding as a bond (/;. And similarly 

{e) Ee Jiomford Canal Co., 52 L. J. (Ch.) 729. •• 

But see Young Co, v. TAe Mayor of Royal Leaminglon 
(1883) L. R. 8 App. Cas., 517. 

British Insulated Wire Company, Ltd. v. The Prescot Urban 
Cotmcil 2 QrB., 463. 

Also Radha Kissen Das v. Municipal Board of Benares, 

1 . L. R. 27 All 592. 

Ramasmamy Chetty v. The Mutacipal Council of Tanjore, 

L L. R. 29*Mad. 360. 

Govind fJhandra 9 Dutt v, Chairmaji of Iloivrak Municb 
pality, (Special Appeal No. 1828 of 1891, decided on the 
5tli of June 1894). 

(/) Re Romford Canal Co,, 52 L. J. (Ch.) 729. But ^ ' 

see also Sroit v. Colburn, 26 Beav. 276 ; McMasfers^ v. Meed, 

I Granfs cases, 36. 


JO 
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a bond may be void through some informality, 
but an action will lie on the debt {g). 

Secondly, though it has been asserted that 
mere lapse of time does not disentitle the 
suffering party to an equitable relief, yet 
there may be such a delay followed by such a 
change of circumstances that it vsiould be in- 
equitable to set aside the transaction un- 
attended by the requisite formalities {h). 

And lastly, systematic disregard of im- 
perative formalities may be considered a good 
reason for upholding infoimal transactions. 
This was the point of decision in Walter’s 
case. The deed of settlement of the company 
laid dowm that, in the case of transfeii»of 
shares, certain formalities should be complied 
with, othen\i&e the transfer would have no 
force either in law oi in equity. Fifty shares 
belonging to the company were transferred and 
accepted by the transferee but none of the 
above ^formalities were complied with except 
that an entry of the transaction was made in 
the share-ledger of the company. The Vice- 
Chancellor in giving judgment said : “ The 
formalities required by the deed may not have 
been, and I assume them not to have been, 

strictly attended to, or wholly carried into effect ; 


(§•) D’Artyv. Tamar, &^c., Tj’. Co., L. R. 2 Ex. 158 at 
p. 162 per Bramwell, B. Kipling v. Todd, 3 C. P. I)., 350. 

{h) £e Flomice Land <Sr* TuMic Works Co. NkoPs case, etc., 
29 Ch. I).*, p. 421 at PP- 429, 43 Sj 436 per Chiuy, J. 
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but, throughout all the transactions . . . . 

the requisitions and conditions 

of the deed were (I may say) systematically 

disregarded There must 

be taken to have been an universal assent, as 
it seems to be, to disregard its provisions.” It 
was held accordingly that the transferee should 
be placed on the list of contributories (/). 

The corporation as we have said more than 
once apts through its agents. Of these, there 
2Ere some who are entr^sted with the control 
and management ’of the affairs of tlie corpora- 
tion. They are styled variously as directors, com- 
missioners, trustees and so forth. In the execu- 
ti'sn of their work, they are required to comply 
with various kinds of formalities laid down 
either by an Act of the Legislature, general or 
special, or by custom or by their constating 
instruments. We shall not enter into this 
subject here as it will be dealt with in a 
subsequent chapter. 

In Oiir treatment of directory formalities 
we saw that .their omission could be cured by 
ratification. What is ratification ? We shall 
now gp into this subject somewhat fully. 

By, ratification is meant the act or acts 
by which a person on whose behalf an act has 
been done without his authority adopts it as 


{/) Waiter^ s Vak of Neath^ &c., 3 De Q. and Sm. 

149 at 156 See also Bargaie v. Sliartridge, 5 H. L, C-j 297 


Formalities 
relating to 
the manag- 
ing body* 


Ratification. 


Express. 


Implied. 


Acquies- 

cence. 
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his own. Its principles are as old as any pro- 
position known to law, and are applicable to 
individuals and corporations, regard being had 
to the limited capacities of the latter. Rati- 
fication may be either express as, for example, 
when the shareholders assembled in a meeting 
pass a resolution approving ai\ unauthor- 
ised act of its directors ; or implied. A rati- 
fication is said to be implied when it is not 
expressly made by those who are competent to 
make it, but may be reasonably inferred frorq. 
their conduct. For example, owhen the share- 
holders have notice (actual or constructive) 
that an irregular or unauthorized transac- 
tion has taken place and take no steps «-to 
repudiate it, the courts will construe their 
silence and acquiescence in tlie irregularity 
as amounting to a ratification. This was 
established by Phosphate 0/ Lime Company v. 
Green {]). 

'By hs articles of association, the Phosphate 
of Lime Co. was expressly prohibited from 
purchasing their own shares. The defendants 
who had bought' four hundred shares, being 
unable to take them up, borrowed ;^'6500 from 
the company. When called upon to repay this 
amount, they entered into an agreement with 

. _____ r 

U) L. R. 7 c. P., 43- 

See also London Financial Association v. Kelk 26 Cli. U. 
p. 107 al p. 152. Ho Tnngy. Man on Insurance Co., Ltd., 
(1902) A. C., 232. 
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the directors by which the latter accepted the 
four hundred shares, which they thereupon 
cancelled in satisfaction of the debt and gave 
them a discharge. At a meeting of the share- 
holders held subsequently it was agreed that 
the company should go into liquidation and 
its business be transferred to a new company 
with a reduced capital. At this meeting an 
account was handed round in which the sum 
of £"4000 was set down as the price of the 
^hares’ cancelled and the account of the de- 
fendants was credited ^^/^th ^4000 as per shares’ 
forfeited account. In an action brought by the 
liquidator of the old company for the recovery 
of^the £^^ 00 , it was held that the shareholders 
had by their acquiescence ratified what they 
had done, in as much as the shareholders in 
assenting to the transfer of the old to the new 
company had knowledge or the opportunity 
or means of knowledge that such transfer was 
in part-based upon the cancellation of *<the 400 
shares. 

As ^o what would amount to an implied 
ratification, Brett, J., said : “ Now in order to 
establish a case of ratification, it seems to me not 
necessary to prove absolute knowledge on the 

part of the shareholders 

. . . It was sufficient to show that facts 

were made known to the shareholders, into the 
ellect of which they might and ought to have 
inquiied, and to which they ought *ta have 


What con- 
stitutes ip* 
plied ratifi- 
cation. 
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objected at the time, unless they intended to 
adopt the transaction” (k). 

From the passage quoted above, it is 
abundantly clear that for purposes of implied 
ratification, actual knowledge of the trans- 
action in question is not necessary. If the 
shareholders are in possession of thp means of 
knowledge, that is, knowledge of such facts 
as would, if followed up, lead them to the 
actual knowledge of the transaction, they 
would be held to have ratified the same,r 
if they did not take. In tinje, any steps to 
repudiate it. But it should be borne in mind 
that to hold the shareholders responsible, it is 
not enough to prove that they knew tli^ 
certain transactions, whicli in fact were ir- 
regular or unauthorised, had taken place : it 
must be proved further that they knew that the 
transactions in question were irregular or un- 
authorised. This was decided in Spackman v. 

Evans (Vp 

By the deed of settlement, the members of 

r 

a joint-stock company were allowed to retire 
on certain terms. The company got into 
difficulties and it was agreed at a meeting of the 
shareholders that on certain conditions dissent- 
ing members might withdraw. Spackman, one 
of the shareholders, entered into *an agreement 


{k) L. R. 7 C. P. 43. 
(q L. Rr^H. L. 171. 
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with the directors which allowed him to retire 
on conditions which were not those named in 
the deed of settlement nor those which were 
agreed to at the meeting referred to. No 
notice of the conditions arranged between 
Spackman and the directors was communi- 
cated to the shareholders, though the fact of 
his retirement was known to them. Twelve 
years afterwards a winding up order was made 
and Spackman ’s name was placed on the list 
•of contributories. He objected, but the Court 
upheld thg liquidator. 

The plaintiff contended, among other things, 
that, assuming that the act of the directors in 
aiiowing him to retire on conditions other 
than those named in the deed or agreed to 
at the meeting already spoken of was tdtva 
vires the directors, the subsequent conduct of the 
shareholders amounted to a ratification. Lord 
Cranworth said : “ Looking to all which was 

thus done, I should certainly hold thafihe con- 
duct of the continuing shareholders amounted 
to a ratification of the illegal or irregular acts 
of the directors, provided it be clear that the 
shareholders knew' that they were illegal or 
irregular” (to). His lordship found that in the 

(ot) L. R. 3 H. 17 1 aFp. 194. 

See He Flore me Land and PtihHc Works- Nicolas Case, 
29 Ch. D. 421 at pp. 435, 43 ^? Chitty, J. '' Well, the persons 
who did this, that is to say, placed the shares in Mr. Davies’ 
name, were the new directois, and they were acting as agents 
nf the company, bnt after the lapse of nine ye^s, when the 



s 
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present instance no such knowledge could be 
imputed to the shareholders. They had the 
balance-sheets which showed cancellation of 
a large number of shares. But there was 
nothing to show that these cancellations were 
based on transactions, illegal or irregular. 

For the purpose of proving acquiescence, 
then, it is necessary to prove knowledge (actual 
or constructive) of the irregularity or illegality 
in question. Mere lapse of time is not evidence 
of such acquiescence. As Lord Chelmsford 
observed in the case cited* above^; “ It is 
necessary to consider the question of ac- 
quiescence apart from that of time .... 
.... But mere time alone would nev<«r, 
in ray opinion, grow into acquiescen-'e.” 

When a corporation has received notice (n) 
(actual or construction) of an irregular or 
unauthorised transaction, it is its plain duty 
immediately to take steps to repudiate it. 
If it dJfes not act promptly, but allows time 
to elapse, it will not be allowed to repudiate 
afterwards and will be bound by the irregu- 
larity. This point is well brought out in Lord 

company has gone on and held its meetings and carried on all 
business on the fooling of Ivlr. Davies and his nonitnces being 
the shareholders, would not the company be deemed io have 
acquiesced in that which, on the hypothesis* was a niefh excess of 
authority on the part of the directors.’’ (The Italics are mine). 

(«) On what constitutes notice, see further Rc Nomkh 
EquitahU Fire Assurance Smefy 27 Ch. D. 515. 

Bgsclioe^ Froprietary Co, v. Fuke (1906) i Ch. 148, 
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Romilly’s judgment in Heyman v. European 
Central Raihmy Co. (6). 

In this case, a shareholder claimed to have 
his name removed from the list of shareholders 
on the ground that there had been suppression 
of material facts on the part of the directors. 
The court' decided that there had been 
no such suppression ; that even if there had 
been, the plaintiff had lost all his rights to 
relief by his dela}’. His Lordship observed : 
® There are three months at least and a portion 
of two mare wlfirh he allowed to pass over 

without taking any step whatever 

It is obviously of the utmost importance in 
these cases that a shareholder should come at 
the earliest opportunity.” 

The next question in connexion with rati- 
fication is, what acts may be ratified ? 

It has been established beyond controversy 
that an act which is absolutely ultra vires the 
corporation cannot be ratified. The leading case 
is that of Ashbury & Co. v. Riche(p). It was argued 
in the Exchequer Chamber and the House of 
Lords. Both the courts affirmed the principle 
that a, contract which is absolutely ultra vires, 
and thejefore void at its inception, cannot be 
made vahd by sjLibsequent ratification, Black- 
burn, J., said : “ I do not entertain any doubt 


io) 7 Eq. 154 (169). 

(p) 7 H. L. Cases 653. 


What acts 
may he rati- 
fied. 


II 
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that if, on the true construction of a statute 
creating a corporation, it appears to be the in- 
tention of the legislature, expressed or implied, 
that the corporation shall not enter into a 
particular contract, every court, whether of 
law or equity, every court is bound to treat 
a contract entered into contrary to the enact- 
ment as illegal and therefore wholly void, and 
to hold that a contract wholly void cannot 
be ratified” (q). 

But an act which is qot absolutely ultra vtrfs 
the corporation but ultra virSs mere>ly in refer- 
ence to the rights of its corporators, (that is to 
say, ultra vires in the secondary sense), may be 
ratified. We have seen that the corporation Chn 
do certain acts with the assent of all the cor- 
porators which would otherwise be ultra vires. 
But whatev'er the corporation may validate by 
their previous assent thereto, they can also 
validate by subsequent ratification. Hence acts 
which are ultra vires in the secondary sense 
may be ratified. 

“ It is upon this principle,”^ays Mr. Brice, 
“though certainly it was not made the ratio 
decidendi — that Phosphate of Lime Co. v., Green 
may be supported. It was not absolutely 
outside the power of the company to cancel the 

shares there in dispute 

it was however not within its 


ig) 7 H. L. Ca. 653. 
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active powers then actually existing, and con- 
sequently it was ultra vires in the secondary 
sense— but having been acted upon and ac- 
quiesced in for a long time under circumstances 
which justified the inference that all the 
members were cognizant of, and not desirous 
to upset the proceeding, ■ the presumption 
necessarily followed that they had approved 
and affirmed that which they could by 
taking the ordinary measure have directed 
Ijefore-'hand” (r). 

In Towers v. AJrican*Tug Companyis), it was 
held that a shareholder in a limited company 
who with full notice or knowledge of the facts, 
hijjgself received part of the proceeds of an 
ultra vires act committed by the directors — such 
as a payment of dividend out of capital — and 
who still retained the money, could not, either 
individually or as suing on behalf of the 
general body of shareholders, maintain an 
action against the directors — apparently^mong 
other gounds on the ground of acquiescence. 

Furflier, as we have already seen, acts which 
are merely ult'Pa vires the officials of a corpora- 
tion, but intra vires the corporation may be 

ratified. We need not labour this point as a 

^ 

(r) Biice on l/Ura Vires p. 634. It is worth noticing that 
in of Lime Co, v, l^reen none of the learned judges 

seem to have considered whether the transaction was within 
the limits of the memorandum 01 consistent with the provi- 
sions of the Acts- 

Trevor \\ Whitworth 12 App. Cas. 409 at pp, 42^5-7. 

{$) (1904) 1 Cli p. 558. 



t 


84 TtlE GENERAL NATURE &C. OF THE DOCTRINE. 

good many cases have already been cited in its 
support. But ratification of a past act ultra vires 
the officials does not extend tc> similar acts 
in the future. If the officials commit any 
illegality or irregularity, that may be cuied by 
the corporators, if it is within their power to do 
so. But this ratification does not justify the offi- 
cials in committing similar illegality or irregu- 
larity in the future. This was laid down in 
Irvine v.' The Union Bank of Aiistralia{t). There 
a company provided that the directors’ power to 
borrow on the credit of the company should- 
not exceed a certain amount, though tlie 
directors could extend their power by one-half 
of the votes of all the shareholders given at a 
general meeting. The directors borrowed suins 
from time to time on credit. They obtained, 
without any authority, a letter of credit for 
£10,000 which was subsequently ratified. This 
letter of credit expired on the 29th March, 
1869, i^t it was renewed and a sum of ,^10,000 
was borrowed on it. It was held that the 
ratification of the letter of credit for •;f;'io,ooo 
by the shareholders did not « authorize the 
renewal of it or the acting upon it, after the 
time originally limited had expired. “ There 
is,” said Sir Barnes Peacock, "a wider distinc- 
tion between ratifying a’ particular apt which 
has been done in excess of authority and 


ii) 2 A. C. 366. 
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conferring a general power to do similar acts 
in future” {u). 

And lastly, acts which are irregular owing 
to the omission of a directory formality may 
be rendered valid by ratification. This follows 
from the very nature of directory formalities. 
But acts which are void in incepto owing to 
the omissi?)n of an imperative formality can 
not, generally speaking, be ratified and made 
binding. They, as we have seen, form an essen- 
tial part of the transaction and in their absence, 
the transaction is void ab initio. But even here, 
under ceAain circumstances, tlie courts will 
allow the principle of ratification to operate. 
For example, a transaction which is void 
owing to the omission of the seal may be 
acquiesced in and the parties may be held 
liable (u). 

There remains one more question to be dealt 
with before we conclude this lecture viz., on 
whom. is the onus of proof to show ^at the 
act or transaction complained of is ultra vires. 

Corporations, as we shall see, have all such 
powers as are expressly or by implication given 
to them either by the legislatures, or by 
Common Law, or by their own constating 
instruments. It is clear that in regard to acts 

(^2 'A. C. 366! 

{v) Ecclesiastical Commhsionen v. Metrail, L. R. 4 Ex. 163 
Walter's Case ; re Vale of Neath 3 De G. & Sni. 147; Walton's 
Case : Ee Royal -British Bo.nk 26 L. J. (Ch.) 545. Bargafe v. 
Shoriridge 5 H. L. C. 297. * 


Burden of 
proof in 
questions of 
ultra vires. 
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and transactions which are apparently within 
their powers, express or implied, they will be 
presumed to be valid, unless those who impeach 
their validity are prepared to prove the 
contrary. But these are not the only powers 
which a corporation has. It is now established 
that in addition to its expressed and implied 
powers, a corporation has power'^to do all 
such acts as arc incidental to, and may reason- 
ably and properly be done under and along 
with, the main objects of its incorporation 
The question is, in reference to these acts, 
on whom is the onus of proof to Show that 
they are valid or invalid ? The older author- 
ities are inclined to take the view that the 

<tm 

burden of proof is on the party who sets up 
their validity. Thus it is slated by the Court of 
Common Pleas in East Anglian Railway Co. v. 
Eastern Counties Raihvay Co. : “ It is clear that 

the defendants have a limited authority only 
and are^ corporation only for the purpose of 
making and maintaining the railway sanc- 
tioned by the Act and that the funds can only be 
applied for the purposes directed and provided 
for by statute” {x). 

From this it would seem that the onus of 
proof in reference to such transactions as are 

{w) Aitorney-Getieral v. Great Easi&n My. Gt. 5 App. 
Cas. 473 at p. 478. Snia/t v. Sm't/i 10 App. Cas. 1 19. ' 

Shamnugger Jute Factory Co. v. Mam Naroya/i C/iatterji. 
I. L. R. 14 Cal. p. 189 at p. 196. 

(*) II C.-B. p. 775, 
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incidental to and may reasonabh' and properly 
be done under the main objects of incorpora- 
tion would be on the person who sets up their 
validity. But the more recent authorities are not 
prepared to accept this view, as would appear 
from what Lord Wensleydale says in Scottish 
North-Eastevn Railway Co. v. Stewart. “ There 
can be no doubt that a corporation is fully 
capable of binding itself by any contract under 
its conjmon seal in England, and without it 
m Scotland, except when the statutes by which 
it is created or registered expressly or by neces- 
sary implication prohibit such contract between 
parties. Primd facie, all its contracts are valid, 
and it lies on those who impeach any contract 
to malre out that it is avoided” (y). 

This is perhaps going from one extreme to 
another. The doctrine of onnsoi proof must be 
reasonably applied by t-r.e f'ourt, havng regard 
to the special facts and circumstances the 
case before it. It may, however, be asserted that, 
generally speaking, the acts of a corporation 
are to be assumed to be valid and that it is 
for the party who challenges their validity to 
show the contrary. But in regard to acts which 
are clearly and manifestly beyond its powers, 
no such, presumption as to their validity will 
be made and the onus of proof would be on the 
party who sets it up. 

(y) 3 IMacq. 382 at p. 415- 




LECTURE III. 


The Government of India. 

In this chapter and the following we shall 
discuss the powers of the Government of India 
and the local Governments wdth s.pecial refer- 
ence to the doctrine of ultra vires. 

The powers of the Government of India 
are of a two-fold character, executive and 
legislative. The former are exercised by th-e 
Governor-General in Council composed of (I) 
the Governor- General (II) the ordinary members 
and (III) the extra-ordinary members (if there 
be any). The latter are exercised by the same 
body enlarged for the purpose of legislation 
by the addition of nominated and elected 
members. The Governor- General in Council 
constituted as above for purposes of legislation 
will bg, referred to as the Indian Legislature, 

Now as to the powers of the Indian 
Legislature. 

The Indian Legislature asjt exists today 
was established by the India Councils Act 
(24 & 25 Vict. c. 67.) in 1861. Section 22 of the 
Act enacts as follow’-s : — 

The Governor- General in Council shall - 
have power at meetings for the purpose of 
making laws and regulations as aforesaid, and 
subject to the provisions herein contained to 
make laws and regulation , , . Provided 
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always, that the Governor- General in Council 
shall not have power of making any laws or 
regulations which shall repeal or in any way 
affect any of the provisions of this Act : 

Or any of the provisions of the Acts, 3 & 4 
Will. IV. c. 85 and 16 & 17 Viet. c. 95 and of 
17 & 18 Viet. c. 77, which after the passing of 
this Act shall remain in force : 

Or any provision of Act, 21 and 22 Viet., c., 
106 entitled ‘ An Act for the better government 
of India’ ; or of the Act^ 22 and 23 Viet., c., 41 
to amend the sam^ : 

Or any Act enabling the Secretary of State 
in Council to raise money in the United 
Kingdom for the Government of India : 

Or of the Acts for punishing mutiny or 
desertation in Her Majesty’s army or in Her 
Majesty’s Indian forces respectively ; but subject 
to the provisions contained in the Act, 3 & 4 
Will., IV. c., 85, s. 73, respecting the mdian 
Articles of War : 

Or any provisions of any Act passed in the 
present session of Parliament, or hereafter to 
be passed, in any wise affecting Her Majesty’s 
Indian territories, or the inhabitants thereof : 

Or which may a^ect the authority of 
Parliamdht, or the constitution or rights of the 
East India Company, or any part of the un- 
written laws or constitution of the United 
Kingdom of Great Britain and Ireland, whereon 

J2 
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may depend in any degree the allegiance of 
any person to the Crown of the United King- 
dom, or the sovereignty or dominion of the 
Crown over any part of the said territories”. 

It is clear from the section quoted above 
that the Indian Legislature like Colonial Legis- 
latures is limited in its powers. Il,has not got 
the omnipotence of Parliament. In the first 
place, its powers are derived from statutes 
passed by Parliament and may be taken away 
by Parliament. In the second place, it has 
been invested with the powe&of ma.king laws 
and regulations on certain specified subjects. 
And lastly, its general powers to legislate on 
those subjects have been restricted by certain 
prohibitions. 

The powers of the legislature of this 
country have been the subject of judicial 
controversy. The leading case is R. v. Biirah(a). 
In t-h^t case Lord .Selbourne discussing the 
constitution of the Indian Legislative observed 
as follows : “ The Indian Legislature hc^s powers 
expressly limited by the Act of i^raperial Parlia- 
ment which created it ; and it can of course, do 
nothing beyond the limits which circumscribe 
those powers. But when, acting within these 
limits, it is not in any sense an agent or 
delegate of the Imperial Parliament* but has, 
and was intended to have, plenary powers of 


{a) L. R. 3 App. Ca. 88q. s. c. I. L, R. 4 Cal. 172, 
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legislation, as large, and of the same nature, as 
those of Parliament itself. The established 
Courts of Justice, when a question arises 
whether the prescribed limits have been ex- 
ceeded, must of necessity determine that ques- 
tion ; and the only way in which they can 
properly do»so, is by looking to the terms of 
the instrument by w'hich, affirmatively, the 
legislative powers were created and by which 
negatiyely they were restricted.” 

From the words quoted above it is clear 
(i) that tbs Indian Legislature is limited in its 
powers ; (2) that the Courts of Justice are 
entitled to enquire whether the Legislati^’^e has 
in' any particular case acted beyond its powers 
and (3) that though the Indian Legislative 
derived its powers from Parliament, it is not 
an agent of the latter, but that it exercises 
powers as large, and of .the same nature, as the 
latter. __^It wms necessary for Lord Selbrrurne 
to decide the last point having regard to the 
fact that the High Court of Calcutta had 
held m the above case that the Indian Legis- 
lature being in the position of an agent of the 
British Parliament could not delegate its 
legislative functions to a third person. 

Havjng plenary ptjwers of legislation, the 
Indian Legislature can legislate either abso- 
lutely or conditionally ; in the latter case ' 
leaving to the discretion of some external 
authority the time and manner of carrying its 
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legislation into effect, as also the area over 
which it is to extend. 

We have seen that tlie Courts of Law are 
competent to inquire into the question of the 
validity of the Acts of tlie Indian Legislature. 
Suppose it decides any such Act to be in- 
valid, being beyond its powers. Whaiis the posi- 
tion ? The judges are entitled to refuse to give 
effect to the Act or any of the provisions of 
the Act as being ultra vires. ^ 

Having discussed .the nature of the legis« 
lative powers of the Indian Hegislatiire, let us 
now pass on to the restrictions that have been 
imposed on it. Section 22 of the Indian 
Councils Act 1861, as we have seen, has imposed 
several restrictions on the capacity of the 
Indian Legislative by a number of provisoes 
one of which is as follows : 

“The Governor-General in Council shall 
not hi^e the power of making any laws or 
regulations which shall repeal or in any way 
affect any provisions of any Act passed in 

this present session of Parliament in any 

wise affecting Her Majesty’s Indian territories 
or the inhabitants thereof.” 

Reliance has been placed on this proviso for 
the contention that the Indian Legislative can- 
not pass any Act affecting the High Courts on 
the ground that it would affect the provisions 
of the Jndian High Courts Act of 1861, being 
an Act passed in the same session of the Parlia- 
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ment as the Indian Councils Act, i86i. It has 
been held however that having regard to 
section g of the Indian High Courts Act of i86i, 
as also to certain clauses in the Letters Patents 
establishing the several High Courts, the 
Indian Legislature is competent to affect or 
alter their , jurisdiction. In this connexion, 
Lord Selbourne observed as follows in the 
case already mentioned {R. v. Biirrah) : “ The 

question, therefore, is, whether an exercise of 
the legislative power of the Governor-General 
in Council purporting to exclude the juris- 
diction of the High Court within the particular 
districts is inconsistent with any of the provi- 
sions of 24 & 25 Viet. C. 104 ? Now it appears 
to their Lordships from the express terms of 
the Act 24 & 25 \’ict. C. 104, that (unless there 
should be anything to the contrary in the 
Letters Patent under which* the High Court is 
established), the exercise of jurisdiction iii any 
part o 1 Her Majesty’s Indian territories by the 
High Courts was meant to be subject to and not 
to be exclusive of, the general legislative power 

of the Governor-General in Council 

Lastly, by Letters Patent of the 28th December 
1865 (cl, 44), it is “ordained and declared that 
all the provisions of th§se our Letters Patent are 
subject *to the fegislative powers of the Gover- 
nor-General in Council, exercised at meetings for ^ 
the purpose of making laws and regulations,” 
The question was again raised in fhomton 



94 


THE GOVERNMENT OF INDIA. 


V. Thornton (h). In that case, the petitioner, a 
European British subject lesident at Secun- 
derabad (Deccan), sued for a divorce alleging 
against the respondent various acts of adultery 
committed at Secunderabad. 

The question arose whether sec. 2 of the 
Indian Divorce Act (IV of 1861) was ultra vires 
and, as such, incompetent to confer jurisdiction 
on the Bombay High Court to try the suit 
under the provisions of that Act, 

Sec, 2 is as follows : 

“ This Act shall extend to the# whole of 
British India and (as far only as regards British 
subjects within the dominions hereinafter 
mentioned) to the dominions of Princes and 
States in alliance with Her Majesty.” 

It was contended in tliis case that in as 
much as the Governor- General in Council is 
authorised under sec. 3 of the Indian High 
Coui?H,Act (28 & 29 Viet. c. 15) to confer juris- 
diction on High Courts, in regard to British 
subjects resident within the dominions of 
Native States by an executive act, he was not 
competent to do so by legislation and that 
therefore sec. 2 of the Indian Divorce Act was 
ultra vires. Scott, J., in deciding against this 
contention held that the-Indiam Legisl9.ture is 
competent to alter the jurisdiction of the High 

(^) I. L. R. 10 Bom. 422. See also Ji. v. 3 Ieares, 14 B. 
L. R. 106." In the matter of the petition of Feda Hossein, 
I. L, R. 1 Cal, 431. 
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Courts and that this general power was not 
taken away by the fact that a special power of 
altering the limits of jurisdiction by an exe- 
cutive order had been conferred by 28 & 29 
Viet, c, 15, sec. 3. 

We now pass on to mother restriction wX 

“ The Governor-General in Council shall 

# 

not have the power of makin:{ any laws or 
regulations which shall repeal or in any way 
affect any of the provisions of the Government 
of India Act, 183S.” Section 65 of the latter Act 
lays down that ajl persons and bodies politic 
shall and may have and take the same suits, 
remedies, and proceedings, legal and equitable, 
against the Secretary of State for India as they 
could have done against the Company. 

The question arose in the recent case of 
Secretary of State for India v. Moment (c), 
whether Sec. 41 Cl. (b), of the Lower Burma 
Towns & Villages Act’ (Burma Act No. IV of 
1898) Was ultra wVes and inoperative, having 
regard to the restriction mentioned. 

It was contended on behalf of the 
Secretary of State before their Lordships in the 
Privy Council that Sec. 63 of the Government 
of India Act, 1858, was not intended to olace a 
fetter on Indian Legislatives and that they 
were competent to vary the rights which 

(i:) 17 C. W. N. p. 169. Sec. 41 CL (b) is as follows : — • 
“ No civil courts shall have jurisdiction to determine nay 
claim to any right over land as against GovernmenC” 



96 


THE GOVEnNMENT OF INDIA. 


private individuals had against the East India 
Company. But it was held by their Lordships 
“ that the effect of Sec. 65 of the Act, 1858, was 
to debar the Government of India from passing 
any Act which could prevent a subject from 
suing the Secretary of State for India in Council 
in a civil court in any case in which he could 
have similarly sued the East India Company” ; 
and that the Governor- General in Council not 
having the power under the proviso to Sec. 22 
of the Indian Councils Act of 1861 to repeal oj 
in any way affect amorlgst other matters, any 
provision of the Government of India Act 1858, 
Sec. 41 (b) of Act IV of 1898 (Burma) which 
debars a civil court from entertaining any 
claim against the Government to any right 
over land was ultra vires, and of no effect. 

There is one more rather important res- 
triction which we shall notice before we leave 
this part of the subject' and which is in the 
following proviso to sec. 22. 

"The Governor- General in Council shall 
not have the power of making any laws or 
regulations which may affect the authority of 
Parliament, or the constitution and rights of 
the East India Company, or any part of the 
unwritten laws or constjlution of the* United 
Kingdom of Great Britain andffreland; where- 
on may depend in any degree the allegiance of 
' any person to the Crown of the United King- 
dom, or the sovereignty or dominion of the 
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Crown over any part of the said territories.” 
This proviso has been the subject of judicial 
consideration in the well-known case of Amir 
Khan (6 B. L. R. 392). In that case, Amir 
Khan was arrested and imprisoned under 
Regulation III of 1818. Amir Khan applied for 
a writ qf Habeas Corpus, on, among other 
grounds, viz., that Regulation III of 1818 which 
takes away the liberty of the subject and 
deprives him of the elementary right of being 
» heard in a Court of Law is ultra vires, in as 
much as, it affects part of the unwritten law 
and the constitution whereon allegiance of the 
subject depends. It was argued that the alle- 
giance of a subject could be demanded only on 
the ground that the Crown afforded protec- 
tion and that therefore any Act of the Legisla- 
ture which deprived the subject of protection 
affected the allegiance of the subject to the 
Crown. Markby J. in overruling this conten- 
tion ‘observed as follows : — “ The allegiance of 
a British subject in no way whatever depends 
on the existence or non-existence of such a 
power as conferred by the Regulation of 1818. 

I wholly repudiate the doctrine contended for 
that the allegiance can by any possibility be 
legally affected by tl],e mere withdrawal from 
the subject of any right, privilege or immunity 
whatever.” 

• 

“ Besides the formal power of making 
laws through the Legislative Council, the 


13 
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Governor- General in Council under an Act of 
1870 has power to legislate in a more summary 
manner by means of regulations for the 
government of certain districts of India of a 

more backward character 

Under a section of the Act of 1861 the Governor- 
General has also power, in cases of emergency 
to make temporary ordinances which are to be in 
force for a term not exceeding six months” (The 
Government of India by Ilbert p. 145, 3rd edi- 
tion) (d). 

An interesting question has-been raised in 
the courts of this country viz. whether the 
Indian Legislature is competent to legislate 
for offences committed on the high seas. In 
R. V, Aloo Paroo{e\ Sir H. Roper observed that 
“when the legislature of Great Britain pro- 
posed to itself to delegate legislative powers 
with regard to India and the courts ■ therein to 
the legislative council of India, it is reason- 
able to suppose that it was intended to rele*gate 
to such legislative council power to prespribe 
the law to be administered as wgll with res- 
pect to offences committed on the high seas and 
prosecuted in India as with respect to offences 
committed on the Indian soil.” This view was 


(d) This point was taken in a later case, A/ier Caufnmn v. 
The Government of Bombay^ 1 . L. B.. i8 Bom. 636, and ovei- 
ruted See The Government of India Act 1870 and The Indian 
Council Act 1861, Sec. 23. 

{e) Perr/s Or. Ca. 552:. 
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questioned in a Bombay case (/), if not 
definitely overruled. The point again came 
up for consideration in R. v. Kastya Rama{g). 
West, J., inclined to the view that the Governor- 
General in Council has no power to legislate 
for offences committed on the high seas beyond 
the territorial limits. 

There is no doubt that the Indian Legis- 
lature is competent to legislate with reference 
to t]ie territorial waters. It can also legislate 
with reference to British Indians on the high 
seas beyond th^ territorial waters(/?). The ques- 
tion is, has it got a power to legislate generally 
with reference to the high seas? Having 
regard to the fact that the Indian Legislature 
is a non-sovereign body and to the theory of 
international law that territorial sovereignty 
does not extend beyond the territorial limits, 
it may be laid down that the authority of the 
Indian Legislature does not extend be}’tlnd the 
territorial waters. It should be noticed how- 
ever dhat by the Indian Marine Service Act 
1884, sec. 2,(47 & 48 Viet. c. 38) the Indian 
Legislature has been specially empowered to 
make laws for all persons employed or serving 
in, oi belonging to the Indian Marine Service, 
provided that a * made under the section 
shall not apply to any offence, unless the vessel 

(/) R. V. Elmstom 7 Bom. H. C. R. (Crown Cases) p. ^9. 

(^) 8 Bom. H. C. R. (Crown Cases) p, 63. - 

(^) See Sec. 22 «f 24 and 25 Viet, C. 67. 
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to which the offender belongs is at the time of 
tlie commission of the offence within the limits 
of the Indian waters as defined by the Act. 

Sec. 3 of the Act defines the expression 
“ Indian waters ” so as to include the high 
seas between the Cape of Good Hope on the 
west and the straits of Magellan on -the east 
and all territorial waters between these limits. 
Then under this Act the Indian Legislature is 
specially authorized to legislate for offences 
committed on certain parts of the high seas 
by persons employed in the -Indian, Marine 
Service. 

We now turn to the powers of the Govern- 
ment of India in their executive capacity. A 
detailed examination of these powers would be 
outside the scope of this work. Wc shall 
confine ourselves to the consideration of the 
extraordinary powers that have been conferred 
on ths-. Government by legislation. It is one 
of the principles of English law that no- 
body’s property or liberty should be in jeopardy 
except under the sentence of a competent 
court of law. This is also the guiding principle 
of British administration in this country. 
But certain exceptional powers have been 
conferred on the Indian executive which 
authorise it summarily to arrest and imprison 
individuals, as also to confiscate their 
property without giving them any opportunity 
to be heard in a court of law. Bengal 
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Regulation III of i8i8 enables the Governor- 
General in Council to arrest and imprison 
any person under a warrant issued under the 
Regulation. A person so arrested and 
imprisoned has no remedy in a court of 
law, a warrant of commitment being a 
sufficient authority for the detention of the 
person in any fortress, jail etc. Even if the 
warrant was issued after the arrest, that 
would not justify a court of law in questioning 
tha. legality of the detention under the 
Regulation (z). 

It was contended in the case of Amir 
Khan already cited that Regulation III of 
i8i8 contemplated alien political prisoners 
and did not extend to natural-born subjects 
of Her Majesty. This contention was overruled 
by Markby, J., who observed as follows : — “ I 
think the power of arrest and imprisonment 
is given quite generally and the Governor- 
General fn Council is made the sole judge of 
the necessRy of using it.” 

A similar power has been conferred on 
Government with reference to the arrest and 
detention of foreigners in this country. Act III 
of 1864 giyes power to the Government of India 
as also to the Local Governments to order any 
foreigner to remove himself from British India, 
and in default to arrest and imprison him, 


fV) In rm matter oj Amir Kkan 6 B, L. R 392. 
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upon sudi terms and conditions as the Govern- 
ment may deem sufficient for the peace and 
security of British India and of the allies of 
His Majesty and of the neighbouring Princes 
and States. 

In the case of Alter Caufman v. Government 
of Bombay (j), where the Government under 
the above Act, had ordered Caufman and 
two others, all foreigners, to remove them- 
selves from British India and had them, on 
their default, arrested and imprisoned, it '^as 
argued on behalf of the« prisopers that the 
imprisonment was illegal, in as much as Act 
III of 1864 was intended to be applied to 
assure peace and security, and that the arrest 
of the prisoners, being not for that purpose, 
was illegal. Sterling, J., in overruling this 
contention observed that the Act gave the 
fullest power to the Government to order any 
foreigner to remove himself from India, that 
the Government was the sole judge of what 
was necessary for the peace and security of 
British India and that if it acted according to the 
letter of the Act, the courts could not enquire 
into the sufficiency of its reasons for so acting. 

In exercising such extraordinary powers 
mentioned above, the executive should act in 
accordance with the provisions of the Act 
which gives them the power. First, it should 


(J) I, L. R, 18 Bom, 6.;56. 
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not go beyond the Act ; and secondly, if any 
procedure has been laid down for the exercise 
of the powers given by the Act, it should 
scrupulously comply with the same. Failure to 
observe either of these principles will justify 
a court of law to set aside anything done 
under the Act.as being tiUra vires and illegal. 
The first principle is illustrated by the case 
last cited and the second by a recent case 
vis : — In the matter of Rtidolph Stalhnann (k). 

*‘In the former case, the arrest and imprison- 
ment of Caufraan and two others were declared 
illegal by reason of the direction contained 
in the warrant that the persons named therein 
should remove themselves by sea to the places 
mentioned therein, it being held that such 
direction was ultra vires and illegal. Bailey, 
J., was of opinion that the Government of 
India could not legislate with reference to the 
high seas and that therefore the Governmerrt 
of Bomba}? had exceeded its power given 
under the .Act in directing the prisoners to 
remove themselveg by sea to places outside 
British India. 

In the case of Stallmann, a German foreig- 
ner, who was arrested for extradition under 
a warrant o| the Governmtot of India issued 
under the Indian Extradition Act (XV of 
1903) it was held that the Government can 


{k) 15 C w. N. 1053. 


■ cj 
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only issue a warrant by virtue of the provisions 
of the legislature authorising it, and that if 
those provisions have not been carried out, 
the warrant and the custody thereunder 
may be pronounced illegal under Sec. 491 of 
the Criminal Procedure Code, though with the 
extradition proceedings themseives, the High 
Court, except as allowed by the Act, cannot 
directly interfere. 

Under Sec. 3 of the Extradition Act the 
Magistrate who holds the enquiry should 
take evidence for, as also against^ a foreign cri- 
minal, In this case, Stallmann asked for an 
adjournment of the inquiry with a view to 
procuring evidence in his behalf. The Magis- { 
trate refused to adjourn and to give him a 
reasonable opportunity of adducing evidence. 

It was accordingly held that proper opportunity 
for defence as provided by the Act had not 
ligen given by the Magistrate and that the 
inquiry was not therefore accordin'g to law, 

and the extradition warrant issued on such 

» 

proceeding was invalid and did not justify 
detention under it. The warrant was accord- ! 
ingly set aside and the petitioner set at liberty. 

It should be noticed however that the 
jurisdiction of th& Courts of Law in this 
country to examine the legality ”of the acts 
of the executive may be taken away by law, | 
and, if that has been done in any case, the 
Courts are absolutely powerless to interfere, 
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even if it be found that the act in question 
is not in conformity with the provisions of law. 
This has been made clear in the recent case of 
Mahomed Ali [ 1 ). In that case the Government 
of Bengal acting under the Indian Press Act (I 
of 1910) seized a copy of a pamphlet belonging 
to Mahomed,Ali and entitled “ Come over into 
Macedonia and help us,” the said pamphlet 
having been previously declared to be forfeited 
to His Majesty by a notification issued by the 
0 overnment of Bengal ugder the Indian Press 
Act. It was contended, inter alia, on behalf of 
the petitioner that the forfeiture and the seizure 
were bad in law, in as much as the notification 
declaring the forfeiture did not comply with 
the provisions of the Act. His Lordship the 
Chief Justice in overruling this contention 
observed as follo'vvs : — “ The notification there- 
fore appears to me to be defective in a material 
particular, and, but for Section 22 of the A^t, 
it would (in my opinion) be our duty to hold 
that there had been no legal forfeiture.” 

“That section, however, provides that every 
declaration purporting to be made under the 
Act shall, as against all persons, be conclusive 
evidence , that the forfeiture therein referred 
to has taken place. The* result is, that though I 
hold the notification does not comply with the 
provisions of the Act, still we are (in my • 


(/) 18 C. W. N. p. I. 
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opinion) barred from questioning the legality 
of the forfeiture it purports to declare (w). 

In addition to statutory powers, “ the 

Governor-General in Council enjoys such 

of the powers, prerogatives, privileges, and 
immunities appertaining to the Crown as are 
appropriate to the case and consistent with the 
system of law in force in India. Thus it has been 
decided that the rule that the Crown is not bound 
by a statute unless expressly named .therein 
applies also to India. ‘See Secretary of State for 
India in Council v. Bombay Landing' Cf Shipping 
Company, 5 Bom. H. C. Rep. O. C. J. 23 ; Ganpat 
Patayay. Collector of Canara, I. L. R. i Bom. 7 ; 
The Secretary of State for India v. Matthurabhai, 
I. L. R. 14 Rom. 2x3 218 ; Bell v. Municipal 
Commissioners for Madras^ 1. L. R. 25 Mad. 457. 
The Governor- General in Council lias also, by 
delegation, powers of making treaties and 
arrangements with Asiatic States, of ejcercising 
jurisdiction and other powers in foreign terri- 
tory and of acquiring and ceding -territory. 
See Damodhav Khan v. Deoram-Khanji, I. L. R. 
I Bom. 367, L. R. 2 Anp. Cas. 332 ; Lackmi 
Narain v. Raja Pratab Singh, I. L. R., 2 All. i ; 
Hemchand Dei'chand v. Asam SaharlahChhotam- 
lal, and The Talukd of Kotda Sangani v. 
The State of Gondal, (1906) A. C. 212 and below'^, 
p. 417. Moreover the Government of India has 


{m) 18 C. W. N. I at 14, 
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powers, rights, and privileges deriv^ed not from 
the English Crown but from the Native 
Princes, ^vhose rule it has superseded” (fi). 

Among the non-statutory powers which the 
Government of India enjoys, as representing the 
Crown, which is the sovereign power in this 
country, is the [lower to commit what are 
known as “ acts of State, ” for w'^hich it is not 
answerable to any court of law. The latter is 
competent to determine whether an act pur- 
porting to be an “ act wof State ” is in fact 
such an act. But once it is determined that it 
is an act of State, it can offer no redress to an 
aggrieved party. A number of cases has been 
decided on this point, the most important of 
which are given in the footnote (o). 

What is the position of the Crown in India 
as regards its liability to be sued in a court of 
law ? “ It may be stated, ” says Anson, “ as a 

general rule, that no action can be brougtTf 
against a sovereign in person. ” In England 
w'hen a subject has a cause of action, legal or 

' ..HU..,., , „ , 

(n) The Government of India by Ilbert p, 203 (3rd Edn.) 

{o') Nabob of Carnatic V , The East India Company^ (^793) 
I Ves. Jr, 371 ; 2 Ves. Jr. 56 ; 3 Bro, C. C. 292 ; 4 Bro. C. C. 
180. The East India Company v. Syed Ally, 7 M. L A. 

555. Heeralhand Bedreechand v. Elphinstone^ 2 State Trials 
N, S. p. 379.^ Secretarx of State for India in Coumil v. Kama- 
chee Boye Sahaba^ (^^59) ^3 Moo. P. C. 22. The Ex-Raja of 
Coorg V. The East India Company, (i860) 29 Beav. 300. 
Raja Salig Ram v. Secretary of State for India in Council, 
(1872) L. R. Ind. App. Supp. Vol. p, 119. See also Forester 
^ others v. Secretary of State for India in Counrd (187!^) L. R, 
L A. Supp. Vol. p. lo. 
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equitable, against the Crown, he cannot proceed 
by suit, but has to adopt a special proce- 
dure called the Petition of Right. Even this 
procedure is available to the subject in certain 
cases but not in all (p). 

In India also, no suit or action lies against 
the Crown. But one having a cjaim against 
the Crown is not without remedy in a court of 
law. By Statute 21 & 22 Viet, C, 106 sec. 2, 
the territories and revenues of India were trans- 
ferred from the East ^ India Company* to tl?e 
Crown. In order, however, that no one should 
be deprived of any right or claim which he 
might have had against the Company, sec, 65 
of the Statute provided tliat the Secretary of 
State in Council as a body corporate might be 
sued in all cases in which the Company might 
have been sued. It was further provided by 
sec. 68, that “ neither the Secretary of State 
Bd4.any member of the Council shall be perso- 
nally liable in respect of any contract, co- 
venant or engagement of the said Company as 
aforesaid, or in respect of^ any contract 
entered into under the authority of this Act, or 
other liability of the said Secretary of State or 
Secretary of State in Council in their official 
capacity ; but all sucl; liabilities, anc! ail costs 
and damages in respect thereof, shall Tdb satis- 
. fied and paid out of the revenues of India. ” 


{p')"Feather v. The Queen, 6 B. & S, 257 at 293, per 

Cockbuni, C, J, 
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The position then is this that the Secre- 
tary of State in Council is liable to be sued in 
all cases in which suits might have lain against 
the East India Company. To determine there- 
fore under what circumstances a suit may lie 
against the Secretary of State in Council, we 
have first q| ail to find out the circumstances 
under which the Company was liable to be 
sued. 

The position of the East India Company 
•was of an anomalous character. They started 
as a trading corporation, but in course of time 
they came to acquire extensive territories and 
assumed the function of a sovereign power in 
those territories. Parliament by legislation 
allov^red them to remain in possession of the 
territories acquired by them as also to exercise 
the functions ot government therein, subject 
however ‘‘ to the undoubted sovereignty of the 
Crown of the United Kingdom of Great B^p^in 
and Ireland in and over the same*’ (53 Geo. 
Ill c. ^155). Thus the Company came to be 
invested with^powers and privileges of a two- 
fold character, namely, power to carry on trade 
as merchants, and (subject only to the prero- 
gative of the Crown to be exercised by the 
Board of Commissioners for the Affairs of India) 
power *to acquire and retain and govern terri- 
tory, to raise and maintain armed forces by 
sea and land and to make peace or war with 
the natives of India. It has been held in a 
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large number of cases that the Company was 
subject to the jurisdiciion of municipal courts 
in all matters and proceedings undertaken by 
them as a private trading company fgj. But 
that they were not so subject in matters 
and proceedings undertaken by them in their 
character of territorial sovereign^ ( r). No 

doubt on account of the two-fold capacity 
of the Company, it was extremely difficult to 
ascertain whether any particular act was to be 
attributed, to the exercise of their sovereign ^ 

f 

power or to their functions as a trading corpo- 
ration. Once however it was established that 
the act complained of belonged to the former 
category, no court was entitled to question its 
propriety. 

This being the position of the East India 
Company, it follows that the Secretary of State 
for India in Council is liable to be sued only 
in «fiaspect of those acts done in the conduct of 
undertakings which might be carried on by 
private individuals without sovereign power, 
but not in respect of acts which can only be 
done by sovereign authority. This principle 
was laid down in the well-known case of P. & 


{q) Moodalay v. The East India Company, i Bro. C. C. 

469. 

{r) Gibson v. The East India Company, 5 Bing. (N. .S.) 
i62. The Ex-Raja qfCoorgv, The East India Company, 29 
Beav. 300. 
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O. Co. V, Secretary of State (s), and has since 
been followed in a number of rases (t). 

What is the position of the servants of the 
Government in this country ? The English 
law on the point is quite clear. In Dttnn v. 
The Queen., it was laid down “ that servants of 
the Crown? civil as well as military, except in 
special cases where it is otherwise provided by 
law, hold their offices during the pleasure of 
the Cfown.” This means that they can be dis- 
"missed, suspended or retired at the pleasure of 
the Crown and that no municipal court will 
question the propriety of the measure. The 
. courts in England have gone so far as to say 
that the Crown has an inherent power to dis- 
miss any of its servants, unless it has been 
taken away in any particular case by Parlia- 
•<i|ient and “ that if any authority representing 
the Crown were to e^fclude such a power by 
stipulation, that would be a violation of<~ttie 
public policy of the country and could not 
derogate from the power of the Crown” (zf). 

In India tiiere are certain officials who hold 
their office during the pleasure of the Crown 
eg., judges of the several High Courts, members 
of the .Civil Service. What about the rest ? 

(s) 5^om. H. C. R. Appendix A ; Bourke i66. (A. O. C. J.) 
(i) Nobin Chandra De v. Secretary of State for India, I. 
L. R. I Cal. II. Jehangtr M. Cursetji v. Secretary of State t 
for India in Council, I. L R. 27 Bom 189 Shivahhajan y. 
Secretary of State for India, I. L. R. 28 Bom. 314. • , 

{u) Dwm Y. The Queen (1896) i Q. B. p. 116 at 118. 
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The question was discussed in Jehangir v. 
Secretary of State (y). There the learned Judge 
after going through all the authorities appears 
to hold that those public servants who are 
charged with functions which are in them- 
selves the acts or attributes of sovereignty- 
hold their office during the pleasure of the 
Government, but that those who are not so 
charged hold their office in terms of the 
contract entered into by them with the Govern- 
ment (per Tyabji, J., 213). 

The power to dismiss servants at pleasure 
includes the power to retire them ; as also to 
suspend them at pleasure {w). 

A public servant who has been dismissed 
is not entitled to sue for a declaration that 
there were no good grounds for dismissing him, 
nor for a declaration that his dismissal was in 
contravention of rules -framed by Government, 
noFior a declaration that his dismissal .should 
have been notified (x). 

{v) 1 . L. R. 27 Bom. 189. 

(w) Grant v. Secretary of State for hidia L. R. 2 C. P. I). 
445. See also Voss v. Secretary of State for India^ L L. R. 
33 Cal. 669. Sarat Chandra Das v. Secretary of State^ 
I. L. R. 38 Cal 378. 

(^) Ram Das Hazra v. Secretafy of State i 3 C. W. N. 
p. 106, 



LECTURE IV. 


The Local Governments and The Local 
Legislative Councils. 

Havin^dealt with rhe Government of India 
and its powers, we shail notv proceed to deal 
with those subordinate governing bodies which 

are loiown as Local Governments. Three of 

■*«*» 

the existing Local Governments are much older 
than the Supreme Government, The central 
authority which exists tu-day did not come into 
existence till 1 773. Before that date, the Pre- 
sidencies of Bengal, Madras and Bombay, were 
independent of one another, each being govern- 
ed by its own Governor and Council and 
exercising absolute authority within its own 
limits. As the Company’s territorial interests 
increased and as -it became increase^ly 
involved in incessant hostility with the neigh- 
bouring powers and princes, it was felt ne- 
cessary to establish a central authority. By 
the Regulating Act of 1773, the Governor of 
Bengal was appointed to be also the Governor- 
General and he and his council were authorized 
to hav§ power.of controlling the government 
and management of the Presidencies of Madras 

and Bombay so far and in so mucl^ 

that it shall not be lawful for anv President 

m 

and Council of Madras, Bombay " to 

15 



Il.f Tim LOCAL GOVTS. & LEGISLATIVE COUNCILS. 

make war or treaties without the consent of 
the Governor- General except in cases of im- 
minent necessity or of special orders from the 
Company’s authorities in England. Also the 
President and Council of Madras and Bombay 
were directed to pay due obedience to any orders 
they might receive from the Governor- General 
and Council. Pitt’s Act of 1784 which aimed 
at bringing the Company’s government more 
directly under the supervision of the cabinet, 
while vesting the appointment of the Governor- 
General and the Governors in the Court of 
Directors, authorised the Crown to remove 
them from office. By this Act, the control of 
the Bengal Presidency over the other presi- 
dencies was further enlarged and declared to 
extend “ to all such points as lelate to any tran- 
sactions V it’ll tre ('ountry powers, or to war or 
peace, or to the application of the revenues or 
forWS of such Presidencies in time of war.” The 
net outcome of these enactments was that in 
matters relating to external or foreign polic}/, 
the minor presidencies were made subordinate 
to the Governor-General and his Council. But 
it does not appear that in matters of internal 
administration of the territories undes them, 
they were, in any great mtasure, interfered with 
or controlled by, the latter. The Governors 
and their respective councils exercised their 
executive and legislative powers by the autho- 
rity of the Royal Charters and Parliamentary 
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enactments : and it was not till 1833 that they 
were deprived of their legislative functions and 
reduced to the position of mere executive media 
or agents for carrying out the wall of the 
Government of India. This brings us to the 
history of the Local Legislatures and their rela- 
tion to the Supreme Legislature. 

The Regulating Act of 1773, while inves- 
ting the Governor-General and his Council 
with the power of exercising control and 
superintendence over the whole of British India, 
did not give them corresT'Ondingly large legis- 
lative powers. On the contrary it authorised 
them to make laws for a very small portion of 
British Indian territories viz, the Companj'’s 
settlement at Fort William and factories and 
places subordinate to it. And even this small 
measure of legislative power was greatly cur- 
tailed by the provision that the laws and 
regulations of the Governor- General and 
Council, were not to be valid, till they had 
registered and published in the Supreme Court 
with its approval. This made the legislative 
powers of the Governor- General and Council 
dependent on the Supreme Court and caused 
much friction between the two bodies. By an 
amending Act passed in 1781, the Governor- 
General , and Council were authorized to frame 
from time to time regulations for the provincial 
courts which were under their protection. • 
The regulations were liable to be disallowed 


History of 
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by the Crown but not by the Supreme Court 
at Calcutta. A large number of regulations 
was passed under the aulhoiity of this Act. 
During the time of Lord Cornwallis, a regula- 
tion provided for forming them into a code. In 
1797, Parliament recognised and confirmed the 
legislative authority of the Governor- General 
and Council, independent of the Supreme 
Court and directed the provincial courts to pay 
due obedience to the regulations passed by them. 
Ten years later, the Governors and Councils 
at Madras and Bombay were authorized to make 
regulations, but says Mr. llbert, “ subject to 
approval and registration by the Supreme 
Court and Recorder’s Court ” respectively. 

The Charter Act of 1813 extended the 
legislative powers of the Councils whicli were 
authorized to impose duties and taxes, with the 
sanction of the Court of Directors and Board of 
Control, within the Presidency towns and also 
t 5 ^ake regulations for enforcing the sajne. 

From the above, it is clear that the control 
and supervision of the Governor- General and 
Council over the Presidencies ^of Madras and 
Bombay were limited to matters relating to 
peace and w^ar, the latter being left to exercise 
their executive and legislative functions? within 
their respective territories, in^Jependept of all 
control. But this independence did not last for 
- long. “ In 1833,” as Mr. Cowell points out, “ the 
attention of Parliament was directed to three 
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leading vices in the frame of Indian Government. 
The first was in the nature of the laws and 
regulations ; the second was in the ill-defined 
authority and power from which the various 
laws and regulations emanated ; and the third 
was the anomalous and sometimes conflicting 
judicatures by which the laws were adminis- 
tered” (a). To remedy these defects. Parliament 
enacted a drastic measure by which legislative 
power was taken away from the Presidencies 
jof Madras and Bombay and solely and exclu- 
sively vested in the Governor- General and 
Council. The Governors and Councils of the 
minor presidencies were authorised to submit 
to the central authority drafts or projects of 
any laws and regulations which they wanted. 
This system was in force till i86i when a 
return was made to the old system. 

In the meantime, the presidencies were 
gradually increasing in size by new conquests 
and cessions from the territories of the nel^- 
bouring princes and powers. The Bengal Presi- 
dency \^hich originally included the provinces 
of Bengal, Bihnr and Orissa had by this time 
extended its boundaries far beyond its original 
limits. The Act of 1833 provided for its 
divisionfinto two separate presidencies. But the 
Act of 1^35 suspended the provision for division 


(a) Cowell’s Courts and Legislative Authorities in India * 
p. 5S ( 5 th edn ) 
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and authorized the creation of a new Lieutenant- 
Governorship for the North West Provinces. 
The first Lieutenant-Governor for the North 
West Provinces was appointed in 1836. 

Up to this time, it should be noticed that the 
Governor- General and Council, while exercis- 
ing the supreme power of control and manage- 
ment of the Company’s possessions in India, con- 
tinued to be directly responsible for the govern- 
ment of Bengal. This arrangement was sought 
to be set aside by the Charter Act of 1853 .which, 

(1 ) empowered the Court of Directors “ to 
declare that the Governor- General of 
India shall not be the Governor of the 
Presidency of Fort William in Bengal, 
but that a separate Governor shall be 
appointed for such a Presidency;” and 

(2) further provided that “unless and 

until a separate Governor shall be 
constituted as aforesaid,” the Court 
^ of Directors might authorize the Go- 
vernor-General to appoint a Lieute- 
nant-Governor for Bengal. * 

The power of appointing a Governor for 
Bengal was not exercised, till 1912, but a Lieute- 
nant-Governor was appointedfor Bengal in 1854. 
This Act further authorized the creation of a 
new presidency on the same linQg as MajJras and 
Bombay, and until and unless such new presi- 
dency be constitued, authorized the creation 
of a new Lieutenant-Governorship by the 



THE LOCAL OOVTS. & LEGISLATIVE COUNCILS. I IQ 

Governor- General. Under the authority of 
this Act, the territories of the Punjab were made 
into a Lieutenant- Governorship in 1859. 

The Act of 1853 made provisions for the 
creation of new presidencies and of new Lieute- 
nant-Governorships, if the new presidencies 
were not constituted. The Act of 1854 made 
provisions for what are known as “Chief 
Commissionerships."’ “ Under the old system,” 
se-ys Mr. Ilbert, “ the only mode of providing 
for the government of newly acquired territory 
was by annexing it to one of the three Presi- 
dencies. Under this system of annexations, 
Bengal had grown to unwield)^ dimensions. 
Some provision had been made for the relief 
of its government by the constitution of a 
Lieutenant-Governorship for the North West 
Provinces in 1836. The .Act of 1853 had 
provided for the constitution of a second' 
Lieutenant-Governorship, and if necessary, of a 
fourth presidency. These powers were however 
not found sufficient and it was necessary to 
provide for the administration of territories 
which it might not be advisable to include in 
any presidency or Lieutenant-Governorship” (b ). 

Accordingly in 1854, .Parliament passed an 
Act authorising the Governor- General in 
Council, with the sanction and approbation of . 
the Court of Directors and Board of Control, 


(b) Ilbert Government of India p. 93 (3rd edition.) 
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and under their control and direction, from 
time to time by proclamation to take under 
his immediate authority any part or parts of 
British Indian territories and provide for their 
administration. Under powers given by this Act, 
the Governor-General in Council established 
Chief Commissionerships for Assam, the Central 
Provinces, Oudh and Burma. Provinces under 
Chief Commissioners are technically under the 
immediate authority and management of tljg 
Governor- General in Council, though by the 
Indian General Clauses Act (Act X of 1897) 
sec. 3, sub-sec. 29, a Chief Commissionership is 
a Local Government. The title of Chief Com- 
missionership was formally recognised by 
Parliament by an Act of 1890 (33 and 34 Viet, 
c. 3, sec. I and 3). 

The Act authorising the establishment of 
J^hief Commissionerships also authorized the 
Governor-General in Council with the sanction 
of the Court of Directors and Board of Control 
to declare and limit the extent and authority of 
Local Governments ; and also directed that 
“the Governor-General of India shall no longer 
be the Governor of the said Presidency of Fort 
William in Bengal.” • 

Thus by the middle of the lag,t century, 
the distinction between the Government of 
India and the various Local Governments 
was ‘made -absolute. For a little' over 150 
years, the Company’s possessions in different 
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parts of India remained isolated units. Then 
came the Act of 1773 which made one of 
the units viz. — Bengal, supreme over the 
others. And lastly, by the Acts of 1853 and 
1854, the supremacy of Bengal over the other 
presidencies w’as wholly taken away and the 
several Local Governments were all reduced to 
subordination to one supreme authority styled 
“ The Governor- General of India in Council.” 

We shall now resume our sketch of the 
'Iiistory of the Local Legislatures. We saw 
that by the Act of 1833, the Local Governments 
were deprived of their legislative powers. By 
the Charter Act of 1853, directed 

each to send a member to the Supreme 
Legislative Council. It was thought that 
the presence of members from the different 
provinces would add I0 the knowledge 
and information of the council and render 
legislation more in accordance with loe^l 
conditions and requirements than it would 
otherwise be. But although this was an im- 
provement on the system antecedent to 1854, it 
was not enough. Lord Canning, in a despatch 
dated the 9th D.=’''eiiibcr 1839, expressed the 
opinion that by giving them (the provinces) a 
much larger share in ii (legislation), useful local 
measures' may befacilitated and expedited, with- 
out leading to any interference with measures , 
of a general character or with the authority 
and responsibility of the Governor- General in 
;6 
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Council.” We saw in the last lecture that the 
resumption by the Crown of its Indian terri- 
tories by the Act of 1858 was followed by a 
reconstitution of the Council of the Governor- 
General under the Act of 1861, The same 
Act also brought about an expansion of the 
system of local legislation which •existed prior 
to 1833. Madras and Bombay got back their 
old legislative powers and the Government of 
India was authorized to establish legislative 
^councils in Bengal, Nbrth West Provinces an^ 
the Punjab, as w^ell as to create new Lieutenant- 
Governorships with legislative councils (c). A 
legislative council was established in Bengal 
in 1863, in the North West Provinces in 1866, 
and in the Punjab and Burma in 1897. In 1905, 
Bengal v’as broken up into two separate pro- 
vinces known as Bengal and Eastern Bengal 
and Assam. A legislative council w'as given 
to the latter, the former retaining its old 
legislative council (d). 

Having followed the history of the Local 
Governments and Legislatures; we are now in 
a position to enter into & discussion of their 
powers. And first, a word as to theimeaning of 

(d 24 and 25 Viet. c. §7, secs. 29 1043; sec. 44 and 
s@c« '4'^* 

{d) In 1912 there was again a readjustment Bengal and 
^ Eastern Bengal were again amalgamated under a Governor with 
an enlarged council and Behar was constituted a separate 
province under a Lieutenant-Governor with a legislative 
council 
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the expressions : local government and local 
legislature. Sec. 6, of the Indian Councils Act, 
1892 (e), enacts that “ in this Act, the expres- 
sion local legislature means : — 

(1) The Governor in Council for the 
purpose of making laws and regulations for 
the respective Provinces of Fort St. George 
and Bomba)^ ; and 

(2) the Council for the purpose of making 
laws and regulations of the Lieutenant- 

^ Governor of any province to which the pro- 
visions of the Indian* Councils Act, 1861, 
touching the making of laws or regulations 
have been or are hereafter extended or made 
applicable.” 

The above meaning is strictly applicable 
to the term, ‘ local legislature’ used in the 
Act of 1892, but it is submitted that it is also 
the generally 'recognised meaning which the 
courts will act upon. 

The other expression, ‘ local government’ 
is defined in Indian General Clauses Act (Act X 
of 1897, sec.^ 3) as meaning “ the person 
authorized by law to administer executive 
government in the part of British India in 

which the Act or Regulation containing the 

# 

expression operates, .and includes a Chief 
Commfssioner.” In common parlance, however, 
a local ^vernment is not only an executive 
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(e) and 56 Viet c. 14. 
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but also a legislative body. Thus we often 
speak of the Acts of a local government and 
even the courts sometimes use the expression 
in this extended sense. 

Following our method of treatment in the 
last lecture, we shall first discuss the powers of 
the Local Legislatures. These ^have been 
given by the various Indian Councils Acts. 
The first and foremost of these Acts is the Act 
of i86i(/), which, while reconstituting the Indian 
Legislature, laid dow^ provisions for the es-'' 
tablishment of local legislatures and defined 
their constitution. Sec. 34 of the Act enacted 
that the power of making laws and regulations 
thereby vested in the local governments should 
be exercised only at meetings of the council 
held for the purpose of making laws and 
regulations at which additional members (f. e. 
members nominated or elected for legislative 
pimposes only) are present. 

Sec. 34 creates the Local Legislature as 
distinguished from the Local Goverjiment. 
And now about its powers. Sec,__ 42 of the Act 
invests the local legislatures with the power 
of making laws and regulations for the peace 
and good government of the province under 
it, and for that purpose to repeal or amend any 
laws and regulations made, prior to the coming 
^into operation of the Act of 1861,* b)’’ any 


f f ) and 25 Viet. c. 67. 
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authority in India, affecting the province 
under it. 

Wide as the powers of the local legislatures 
are, they have been made subject to certain 
restrictions : — 

1. It is subject to all the restrictions Restric- 
which have been placed on the powers po^-gj-s" ^of 
of the Supreme Legislative Council the Local 
and which we have already noticed, 

2. It is subject to certain other restric- 

• * tions : it cannot, except with the 

previous sanction of the Government 
of India, make regulations or take 
into consideration any law or regu- 
lation for the following purposes : 

(a) affecting the public debt of India 

or the customs, duties or any other 
tax or duty now in force and 
imposed by the authority of the 
Government of India for the general 
• purposes of such Government ; 

(b) regulating an}^ of the current coin, 

or the issue of any bills, notes or 
other paper currency : 

(c) regulating the conveyance of letters 

by the Post Office or messages by 
the Electric^ Telegraph within the 
• Presidency ; 

(d) altering in any way the Penal Code 

of India, as established by Act of the '* 

Governor-General in Council ; 
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(e) affecting the religion or religious 
rights and usages of any class of 
his Majesty’s subjects in India ; 

(/) affecting the discipline or mainten- 
ance of any part of His Majesty’s 
military or naval forces ; 

{g) regulating patents or copy -rights ; 
Qi) affecting the relations of the Go- 
vernment with foreign princes or 
states (g). 

Suppose however that a local legislature 
passes a law touching any of the above- 
mentioned purposes. What is the effect ? It has 
been provided that “ no law or provision which 
shall have been made by any such Governor 
in Council and assented to by the Governor- 

General shall he deemed invalid only by 

reason of its relating to any of the purposes 
comprised in the above list” Qi). 

The net result of this restrictive provision 
amounts to this that the local legislatures 
should not without the previous sanction of 
the Government of India legislate about 
matters comprised in the ab'o%'e list ; and I 
believe, they may be lawfully restrained by the 
Government of India if they attempt to do so. 
If however they pass any such measure and 
secure the assent of ftie Supreme Government 
to it, the Courts would have to give effect to it, 

i£) 24 and 25 Viet. c. O'f, sec, 43. 

{k) *24 and 25 Viet. c. 67, sec. 43, 
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and will not be allowed to rule it ultra vires, 
and therefore invalid. 

3. Among the restrictions imposed on 
the powers of the Indian legisature 
is one which precludes it from 
making any laws or regulations 
repealing or affecting any Acts of 
Parliament specifically mentioned in 
sec. 22 of the Indian Councils Act, 
. 1861. The natural inference is that 

the Supreme Legislature is entitled to 
repeal or amend Acts of Parliament, 
not so mentioned. But the local 
legislatures are absolutely precluded 
by a proviso in sec. 42 of the above 
mentioned Act from “ making any 
laws and regulations which shall in 
any way affect any of the provisions 
of this Act (Act of i86i) or of any 

other Act of Parliament in force or 

• * 

hereafter to be in force in such 
. Presidenc}^” 

We noticed in the last lecture that a law 
or regulation of the Indian legislature is 
subject to disallowance of the Crown. But till 
such disgillowance be signified, the law is valid 
and binding. The assent of the Crown or 
any other authority is not necessary to give 
validity to any law or regulation of the Indian 
legislature. It is not so with the local legis- 
latures. Section 40 of the Act of i86i enacts 


Local 
Legislative 
dependent 
on the Gov- 
ernment of 
India : as- 
sent essen- 
tial to the 
validity of 
the laws of 
^Local Legis- 
lature ^ may 
be disallow- 
ed, 
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Indian 
Councils 
Act, 1892 
Sec. s. 


that no law or regulation of the local legisla- 
tures shall have any validity till the Governor- 
General shall have assented to it and the assent 
shall have been signified to the local govern- 
ment and published by it. 

Subsequent legislation has extended the 
powers of local legislatures. By Section 42 
of the Act of 1861, as has been already 
noticed, they obtained the power of repealing 
or amending any law or regulation, made by 
any Indian authority, affecting the provincer 
under them, prior to the coming into operation of 
the Act of 1861 . Obviously, this will not em- 
power the local legislatures to repeal or amend 
any law or regulation passed by the Supreme 
Legislature after 1861 . This power has now 
been given by section 5 of the Indian Councils 
Act of 1892(1). The words of the section are as 
follows : — “ The local ^legislature of any pro- 
vince in India may from time to time, by Acts 
passed under and subject to the provisions of 
the Indian Councils Act, 1861, and ^vith the 
previous sanction of the Goverijor-General, but 
not otherwise, repeal or amend as to that pro- 
vince any law or regulation made either before 
or after the passing of this Act by any author- 
ity in India other than, the local legislature : 
Provided that an Act or provision of* an Act 
made by a local legislature and subsequently 


(i) 55 and 56 Viet, c. 14, 
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-O'J'is.&^rGrsuTivEcocvcit. 
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Legislature of Bombav 
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powers^ In a casf» ■ t same 
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that the use of the e Plaintiff 

in the^Liorerbrv^r’^^™- 
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province but not any T°r 

The Court held ■' thL^thfr^enfeU " ■‘■ 
vtnce ,s merely for the purpn* of Ifi 
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affecting any Act of Parliament. It would 
follow therefore that i : cannot pass any law 
affecting or infringing die p^nvers of the High 
Courts established by the Indian High Courts 
Act of i86i. In R. v. Reay (Z), the Bombay 
High Court ruled that it had the exclusive 
jurisdiction to try i.ffences committed by 
European British subjects with the exception 
of offences made punishable by 53 Geo. Ill 
c. 155, sec. 105 by Justices of the Peace and 
that lUcrefore tlie Bombay District‘Police ArC' 
(Vn of 1867) passed by rhe Government <.fg 
Bomba\ was ultya mres, in so far as it conferred 
criminal jurisdiction on Magistrates in the 
mofussii over Pritish-boin subjects and thus 
interfered with the exclusive jurisdiction of 
High Courts over British-born subjects. This 
disability of the local legislatures has been 
partially taken away by the Indian Councils 
Act of i87i(ik). Sec. 1 of the Act enacis that 
“ no law or regulation made or hereafter to be 
made by any Governor or Lieutenant-povernor 
in Council in India in the maunder prescribed by 
the aforesaid Av t (Indian Councils Act, 1861) 
shall be invalid only by reason that it confers on 
magistrates, being Justices of the Peace, the 
same jurisdiction o\« r European British subjects 
as such Governor or Lieutenant-GoVernor in 


(/) 7' Bom. H. C. R., (C’-owii Cases), p. 6. 
(«) 34 and 35 Viet. c. 34. 
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Council, by regulations made as aforesaid, 
could have lawfully conferred or could law- 
fully confer on magistrates in the exercise of 
authority over natives in the like cases.” 

The decision in R. v. Reay (n) leaves no 
doubt that local legislatures have no power to 
alfect the -jiu isdiction of the High Court 
established under the Act of i86i (o). From 
this it should not be inferred that any Act of 
the Ipcal legislature would be considered 
ultra vires merely because its eFect would be 
to indirectly affect the jurisdiction of the High 
Court in respect of appeals from the courts in 
the moffussil which are under the protection of 
the local governments. Thus in Premshunker 
Rughunathji v. Government of India (p), it was 
held that the local legislature had the power of 
extending or res’ noting the powers of the civil 
courts which aie it5_ own creation, “even 
though the possible occasions for the exercise 
of the High Court’s appellate jurisdiction may 
thus indirectly be increased or diminished in 
number.” Similarly, in Collector of Thana v. 
Bhaskar Mahadeb (q) the court while admit- 
ting that “ any Act of the local legislature 
which ^should propose to cut down this 

(n) 7 Bom. H. C. R,, p. 6, (Crown Cases). 

(<?) The Indian Legislature, as we saw in the last lecture, 
is competent to alter the powers or jurisdiction of the High 
Couit ^ 

(p) 8 Bom. H. C. R. (A C. J.) 195. 

(^11 L R 8 Bom. 264* 
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jurisdiction would so far be ultra vires," main* 
tained that legislation on the rights and 
obligations of the subjects by the Bombay 
Government in no way infringes on the authority 
of the High Court, unless the powers of the 
latter in dealing with the law when made, 
was in some way affected.” * 

Not only are local legislatures incompetent 
to affect the jurisdiction of the High Courts, 
but of all other courts which were established 
by Acts of Parliament. Thus in Aboo Sait v. 
Arnott (r) and Aboo Sait v, Dale (s) the Madras 
High Court held that the enactments in sections 
8 and 36 of Madras Act IV of 1865 which in- 
tended to do away with the jurisdiction of the 
Court of Requests established by Parliamentary 
Statute are inoperative. 

Above we have diseased the question as 
to whether and how far local legislatures can 
curtail the jurisdiction of the High Courts. 
We now come to the question as to whether 
they can confer new jurisdiction on the High 
Courts, ie., to say, jurisdiction in matters not 
conferred by the Acts of Parh ament and the 
Charters. The point was raised in the case of 
Poorno Chundey Roy v.Kristo Chundev Singh (t), 
but not decided. It was .discussed in a subse- 
quent case which arose und& the Bombay 

(r) 2 Mad. H. C. Rep* 439* 

{s) 2 }>Iad. H, C Re p, 439, 

1/) 2:? W, R 1 7?, 
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Improvement Act and which we have already 
noticed viz., Hari Pandurang and another v. The 
Secretary of State for India, etc., (u). The Bombay 
Injprovement Art. iSgS, set up a special Iribu 
iaal for dealing with cases of land acquisition 
under the Land Acquisition Act 1894, foi 
the purpose^ of the Bombay Improvement .^ct. 
By Sec. 48 (ii) a limited right of appeal was 
allowed from the decisions of the Tribunal to 
the HJigh Court. The question arose as to 
•whether the local legislature was competent 
to give the High Court power to entertain the 
appeals. Jenkins, C, J , after having decided 
that the Tribunal was not a court subordinate 
to the High Court but a judicial body 
absolutelv indeoendent of it, said, “but if the 
Tribunal was not a, court, what room was 
there to give the limited right of appeal to 
this court that section 48 (ii) of the Improve- 
ment Act proposes to provide ” ? 

“Apart from special jurisdiction in relation 
to particular matters derived from the authorised 
legislation of the Governor- General in Council 
the civil jurisdicHon 01 the High Court is (i) 
ordinary original, (2) extraordinary original or 
(3) appellate and revisionai. Now this limited 
right of appeal under the Improvement Act 
does nofcome within either of tiie last two heads 
of jurisdiction ; the appellate and revisionai 
jurisdiction can only come into play when there 


{//) I. L. K.j 27 Bora., 424^ 
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has been a decision of a court — a condition 
which ex hypothesi docs not exist here — while 
extraordinary civil jurisdiction obviously can 
have no application. Can it then he said that 
oiir ordinary civil jurisdiction is of -any avaiL*? 
I think not. The conditions are so wid^iy 
different from those under which- our origiSal_ 
jurisdiction is exercised that, in my opinion they 
do liOl pf-rmit of our dealing with the case as 
falling within that jurisdiction. 

“ But if this be so, -the' Improvement Act can 
not confer on tis this Jurisdiction, because the 
local legislature has no power to control or affect 
by their Acts the Jurisdiction or procedure of the 
High Coiu'ts as that power rests with the Im- 
perial Par/iameni and with the Legislative Council 
of the Governor- General, (Sec. 24 and 25 Vic. 
c. ioJ}(v). 

This decision of the Bombay High Court was 
taken note of by the Bengal Legisl9.ture in 
their Calcutta Improvement Act, igii. That 
Act, like the Bombay Improvement Act, has 
made pro\ isions for special tribunal for dealing 
with cases arising out of its operations, but it 
does not give any right of appeal to the High 

' "V " 

(c?) Many interesting points^ touching the powers of local 
legislatures were raised in the argument in this c^e, (d 
Can the local legislature create a corporation ? (2} Can it 
create a court ? These questions were not deinitely answered. 
It was settled however that the local legislature is competent 
to create,, a tiibunal indf^pendent of the supervision of the 
High Court 
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W 

Co'’!'" f"-''.'!!! the decisions of the Tribunal. That 
1 -5 done by an A t of the Govr, lor- 

Gener^l "f India in Council, 

There remains another p^int toachin-' the 
'power of the local legislatures which has 
not been definitely settled, vi7,., whether thc^ 
local legislature can pass any law affecting 
the prerogative of the Ciown. Mr. Ilbert bolds 
that as the power of the Governor-General in 
CoimcU CO affect by legistation the prercfgative 
’of the Crown is expressly recognised by statute 
and as no such powers recognised in the case 
of the local legislatures, it may be inferred 
that the latter docs not possess the power. This 
view has been rejected by the High Court of 
Madras in Bell v. Municipality of Madras (ru), 
where both the judges held that “ subject to the 
restrictions imposed by secs. 42 and 43 of the 
Act of 1S61, a law passed by the legislature 
of this Presidency for' its pea-'e mrl ^ood 
governrnent is not invalid merely by reas n 
only that it affects f'^e orerogativc ' theCrown.” 
The point was r-' S-d m Havi Pandurang v. 
'Secretary of State, etc.,.x) but was left undecided. 
As there has been only one decision on the 
question which is a very difficult one, we do 
not venture to give any opinion. 

Theliext subject of treatment is the nature 
and extent of the powders of local govern- 


{w) I. L. R., 25 Mad. 457. 
(*) T. T.. R-., 27 Boir- 424. 
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ments. These powers are mostly derived from 
statutes and in exercising the same, the local 
governments, as well as the Government of 
India, are required to adhere strictly to the 
provisions of the statute under which they 
profess to act. How strict the courts are in 
enforcing this principle may be se^n from the 
cases we are going to cite. 

In Govardhan Singh and others v. Queen (y) 
the accused were prosecuted under Sec. 76, 
Bengal Act II of 1882, for adding to an embank-"* 
ment within the “ prohibited area ” without 
having obtained the permission of the Collec- 
tor as required by clause (6) of that section 
and fined. The High Court set aside the 
sentence on the ground that “no proclamation 
and general notice of the declaration under 
sec. 6 was published in the manner prescribed 
in sec. 60 of the Act.” Here, to bring any part 
of the province under the “ prohibited area, ” 
it was necessary to publish the general notice 
mentioned in sec. 6 of the Act in the .manner 
prescribed in sec. 60. The Government had 
failed to do so. It was hold acordingly that 
the accused could not be convicted under sec. 76 
of the Bengal Act II of 1872. 

Similarly, in The Secwtary o^State hiCoimcil 
V. Nritya Copal Audhikary (z\ as we have 

(7) I. L. R., ri Cal. 570. 

{st) I, L. R. aS Cal. 487. 
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seen already (a) certain acts of the officers 
of the local government were declared to be 
without legal authority because the notifications 
which professed to give them the requisite 
authority w'ere not properly issued. 

And again in Vijaya Raghava v. Secretary 
^ of State in Council (b), where a municipal com- 
missioner WHS dismissed by the Governor in 
Council of Madras acting under sec, 9 of 
Act III' of 1871 (Madras) on the ground of 
misconduct, the court held that the Governor 
in Council could not exercise his power of dis- 
missal till the fact of misconduct or neglect is 
ascertained to have been committed and that the 
civil courts were not precluded from ascertain- 
ing whether there had been in fact any neglect 
or misconduct. In this case, the mere fact that 
the act complained of is done by the sovereign 
power and is not an act which could have been 
done by ^ private individual does not oust the 
jurisdiction of the court or render the act legal. 
The sovereign power claims to act under the 
sanction of municipal law and thus comes 
within the jurisdiction of the civil courts. 
Where, however, tiie jurisdiction of the municipal 
courts is expressly taken away by legislation, 
the act qomplaiged of K^annot be impugned. 
Nev^erthejess it is always competent to the 


(a) p. 43 ante. 

{^) I. L. R., 7 Mad. 466. 

?8 
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court to inquire whether the act complained of 
is consistent with or within the powers given by 
the legislature or has satisfied all the formali- 
ties and conditions prior to their exercise of the 
powers. On this point, the well-known case 
of Goveyiiment v. Raj Ktssen Singh (c) is well 
worth our consideration. The facte of the case 
are as follows : 

At the time of the permanent settlement, 
the northern boundary of the pergana of Susung, 
(situated in Mymensingh at the foot of the 
Garo Hills) was not defined by Government. 
From before that time and certainly for more 
than sixty years, the zemindars of the pergana 
had exercised certain rights in the Garo Hills 
and over the inhabitants. Government held a 
survey, and declared the northern boundary of 
Susung to be a line running along the foot of 
the Garo Hills. The zemindar brought a 
suit to set aside the survey. The Government 
relied on Regulation X of 1823. Sec. 2 of the 
Regulation is as follows “ The 'tract of 
country now comprised in the thanah juris- 
diction of Goalpara, Dhoobrie and Kurreebari 
in the district of Rungpore is hereby declared 
separated from the said district and the opera- 
tion ^ of the rules of* the pplice, civil and 
_ criminal justice, as well as those for the collec- 
- tion of revenue are suspended and shall 

cease to have effect therein.” 

■ ' — - ^ 

(r) 8 W. R., 343 ; on app. $ W. R. 4*6. 
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Sec. 8 places the tract separated by sec. 2 
under a Commissioner, and the Governor- General 
in Council is declared competent to direct the 
separation of any tract of country occupied 
by the Garos from the estates of the neigh- 
bouring zemindars and to do certain other 
acts relating thereto, e.g., to discontinue the 
collection by zemindars of any cesses, etc., 
to make arrangements either for the remission 
of the same or for their collection directly by 
'the Government making compensation to the 
zemindars. 

Clause 2 of sec. 8 enacts : — 

“ No suit shall be entertained by any civil 
court having jurisdiction or that may have 
hereafter jurisdiction within the tract of countrj’- 
subject to the authority of the Commissioner, 
on account of any act of the above description 
done under the authority of the Governor- 
General in Council.” 

It was argued by the defendant in the 
above mentioned case that no civil court was 
competent to adjudicate upon the case. The 
High Court rufed to the contrary. The case 
was argued more than once in the High Court. 
Peacock, C. J., delivered the final judgment. 
The mdin points on the question of juris- 
diction enre summarised Ijelow : 

(i) Regulation X of 1822 gives substantive, 
power to the Governor- General in Council • 
in respect of the tract of country described in 
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Thus where the Act provides that a notice 
should be issued before something is done, the 
issuing of the notice is an imperative for- 
mality, the absence oi which would vitiate 
everything done under the Act {dj. The notice 
should be issued in time, and where the terms 
of the notice are prescribed, there should be 
substantial compliano* with the terms. The 
court, hovever, vili liot insist on a literal 
corapiiauce(e). 

* Again where the executive is authorized 
to do an act or acts on the happening of an 
event, the happening of the event is a condi- 
tion precedent to the performance of the act 
or acts. If, in the opinion of the court, the 
event did not in fact happen, the act or acts of 
the executive, as well as all claims and obliga- 
tions arising therefrom will be wholly void and 
inoperative. Thus in the case of sales for 
arrears of revenue uiider Act XI of 1859, 
‘the Government can exercise its power of sale 
only when there have been arrears of Govern- 
ment revenue. If in t lie opinion of the court 
there have been no arrears, the sale would be 
void and inoperative and without any legal 
effect (/). 

■ -rn — - 1- - , - — - . „ 

(d) The Gomrnmeni of Bombay v, Dodyama Basapa^ 

I, L. R* ^ Bom. 47s.* 

(e) Mari Bauduran^ v. Seorefary of State in Councii^ 

L L. R., 27 Bom, 424. # 

(/) Bam Gomid Boj v, Syadjvtiskufudoza^ ts\% R, 141^ 
Baijmtk Sakt 4 w La! Situ! Prasad, 2 B- l#» R {F» B.) i. 
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2. It must use its powers consistently with 
the Actj that is to say, its acts must not be 
repugnant to the purport or provisions of the 
Act, This is very well brought out in the case 
of Empress v. Nistar Raur{g), where it was 
held that under the provisions of the Indian 
Contagious Diseases Act, 1868, any woman 
desirous of ceasing to carry on .the business of 
a common prostitute is absolutely entitled to 
have her name removed from the register and 
that, consequently any rule or portion of a - 
rule purporting to have been made under the 
provisions of that Act, which placed any obs- 
tacle in the way of her doing so, was ultra vires 
and void. Here one of the rules made under 
the Act provided that applications by women 
to have their names removed from the register 
should be submitted to the commissioner who 
if satisfied on inquiry that the applicant had 
really ceased to practise' as a common* prostitute 
might cause her name to be removed. The 
court decided that the Government had no 
authority to make the rule, as it was inconsistent 
with and repugnant to the purport of the Act, 
which gave an absolute right to every prostitute 

to have her name removed from the register. 

•> 

3. It must not go o,utside the powers given 
by the Act. Government v. Raf Kissen'Singh{h) 
" 13 ^ very good instance of this rule. There, as 


{^) 1.4.. R. 6 Cal 163. . 

(A) 8 W. R., 3*3; on app. 9 R. 426. 
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we have seen, the Governmeut was entitled 
to do acts of a particular description. The 
survey-award did not come under that des- 
cription. Held accordingly that it was outside 
the powers of the Government given by Regula- 
tion X of 1822 and was therefore cognizable 
by the civil t;ourts. The decision in Samaldas 
Bechar Desai v. The Secretary of State in 
Council (?) was given on the same principle. 
There the Collector under Sec'. 16 of Act VII of 
1867 (Bombay) had recovered the cost of the 
punitive post from a Talukdar. It was held that 
the Collector had no such power as the Taluk- 
dar %vas not an inhabitant of the village 
and the cost could only be defrayed by a 
local rate imposed on the inhabitants of the 
district in which the punitive post was es- 
tablished (/)- 

4. If any territorial-limits have been pres- 
cribed within which the powers are to be 
exercised, the acts and operations of the execu- 
tive shduld be scrupulously confined to those 
limits. This iS only an application of the 
principle laid down above. It was invoked, as 
we have seen, in the case of Government v. Raj 
Kissen Sing.(k). Queen Empress v, Mangal 


(t) I. L. R. 16 Bora. 455- 

(/) See also The Sub-collector of Colaba v. Gonesh Moreskuar * 
Mehendale, 10 Bom. H. C. Rep. 216. • 

(k) 8 W. R. 323 : on app. 9 W. R. 426 
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Tekchand {!) is another case on the point. There 
it was laid down that under Sec, 5 of the 
’‘Scheduled Districts (Act XD" of 1874) the 
Local Government could not by extending an 
Act which was of necessity of restricted applica- 
tion, make its provisions applicable to an 
entirely new area. '• 

The law laid down above applies not only 
to the specific acts of lhe executive but also to 
the rules and regulations which from time to. 
time they are authorized to make under Acts of 
Legislature. The rules and regulations so 
made have the force of law, but they must be 
strictly intra vires or they will be considered 
inoperative. , This we have seen in the case of 
Empress v. Nistar Rativ (m). There a rule of 
the Bengal Government was declared ultra vires 
and not binding, because it was repugnant 
to the purport of the Act under which the 
rule was made. In Hardwar Singh ¥. Khega 
Ojha{n), a rule (0) relating to the powers of a 
Bench of Honorary Magistrates w.ts declared 
ultra vires, on the ground that the Local 
Government had no power to frame the rule 
in question. Sec. 16 of the Code of Criminal 
■ - „ , • 

I. L. R. 10 Bom. 274. * , % 

(«) I. L. R, 6 Cal. 163. 

I.L. R, ao Cal. 870. 

(<?) Rule 8 of the rules which came into force on the i5ih 
December, 1889 and framed under the Code of Criminal 
Procedure, sec. 16 . 
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Procedure gave them power to frame rules relat- 
ing to the constitution of the Bench for conducting 
trials. The rule in question purported to define 
the powers which that Bench could exercise. It 
was held therefore that the rule was clearly 
idtra vires. 

Similarly m Empress v. Kola Lalang {p), it 
was held that a circular order issued under the 
Excise Act (Bengal Act VII of 1878) which 
fixed the limit at six quart bottles of country 
spirit as allowable for retail sales was without 
authority in as much as it had fixed the limit at 
an amount lower than that which was allowed 
by the Act. The circular was more stringent 
than the Act itself and therefore inoperative {q). 

After what has been said, it is almost 
superfluous to mention that the rules of the 
executive not made under an Act of Legislature 
have not the force of law, and, that a public 
servant acting in obedience to them cannot 
be considered as acting in execution of his duty 
as a public servant if his act is otherwise 
illegal. This .was laid down in In re The 
Petition of Rakhmaji (r) where on a complaint 
made by a sepoy deputed by a forest settlement 
officer to .impress some carts for the use of the 
— — 

(p) L L/R. 8 Cal *214. 

(^) See also Emjfress Ishan Chandra Be I. L. R. 9 
847* Coiiecior of Tkana v. Dadabhai Bamanji I. L. R. i Bom, ^ 
352. Sethi V, Venkatamma 1 . L. R. 9 Mad. 112. ^ 

(r) L L. R. 9 Bom, 558. 


ig 


146 THE LOCAL GOVTS. & LEGISLATIVE COUNCILS. 

latter, that the accused assaulted and prevented 
him from seizing his cart, a Magistrate con- 
victed the accused under sec. 353 of the Penal 
Code (Act XIV of i860) for obstructing and 
assaulting a public servant, it was held by the 
High Court that the conviction under sec. 353 
was bad. It was contended for 4 :he Crown that 
the rules of the Local Government justified the 
seizure of carts and that therefore the accused 
in obstructing the sepoy was obstructing a 
public servant in execution of public duty. 
But ‘the Court was of opinion that the rules of 
the Government had not the force of law and 
that the seizure of the carts under the rules 
was illegal (s). 

Have the rules made and orders issued by 
Governments a retrospective effect ? In the case 
of Dowlatmm Harji v. Vitho Radhojiif), the 
High Court declined to consider a rule made 
by the Government of India subsequent to the 
making of the document which was the subject 
matter in the suit, presumably because the rule 
could have no retrospective^ effect. Similary, 
in Macdonald v. Riddel{u) the High Court held 
that an order made under sec. 308 Cr. P. C., 
1861, by the Local Government with retros- 
pective effect was of no legal effect. ^ 

fi) See also Budho v, Keso and another I. L. R. 21 Bom. 
P- 773 - 

{fi I. L. R. s Bom. 188. 

(«) 16 W. R. (Cr. Rulings) 79. 
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We shall conclude this lecture by noticing 
a somewhat anomalous case bearing on the 
powers of Local Government : viz.. Queen 
Empress v. Ganga Ram(v). Here the High Court 
of Allahabad while admitting that the apoint- 
ment of one of its judges by the Lieutenant- 
Governor under the sanction of the Secretary of 
State for India, so far as its validity depended 
upon the provisions of sections 7 and x6 of 
the Indian High Courts Act, 1861, was ap- 
parently ultra vires ; held that the appointment 
must be presumed to have been legally made in 
the exercise of some power unknown to the courts 
vested in the Secretary of State. It is difficult 
to reconcile this decision with the principles 
that have been followed by the courts in this 
country as well as in England in their inter- 
pretation of the constitution and powers of 
statutory bodies. The power of appointment 
of judges vested in the ‘ Crown and under 
certain conditions, in the Government of India, 
and the Local Government is a statutory body 
and its power must be exercised in accordance 
with the provisions of the statute or statutes 
which gives it the power. It is doubtful 
whether the decision will be followed by the 
other High Courts. 

p — ^ 

(y) I. L. R. 16 All. 136. 
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LECTURE V. 

High Courts, 

In this lecture, we shall treat of the High 
Courts and their powers. We shall begin by 
giving a history of the British courts in India, 
their origin and expansion. 

In lecture III, we noticed the charter of 
Charles 11 issued in i66i which authorized 
the Governor and Council of each factory of the 
Company “ to judge all persons belonging to the 
said governor and company or that shall be 
under them in all causes, whether civil or 
criminal, according to the laws of this 
kingdom, and to execute judgment according- 
ly.” Very little was done to carry out the pro- 
visions of the charter till 1678, Before that 
year, even at Madras which was the most 
important possession of the Company at that 
time, there was no p'roper judiciary, except 
that two or more officers of the Company used 
to sit as justices in the “ choultry” to dispose 
of petty cases. In 1678, the Governor and 
Council at Madras under the authority of the 
charter of 1661 commenced the practice of 
sitting two days in the week to hear and judge 
all cases. 

■ In 1669, the port 'and island of Bombay 
..which had been ceded to the English king in 
' i6bi (by the Portuguese), was granted by a 
charter* to the East India Company, which 
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atriong other things authorized the Company, 
by their governor and other officers ‘‘ to do all 
and every other thing and things, which unto 
the complete establishment of justice do belong, 
by courts, sessions, form of judicature and 
manner of proceedings therein” and “ to award 
process, hold^ pleas, judge and determine all 

actions and suits and causes whatsoever 

and to execute all and every such judgment.” 
The Commissioners who went from Surat to 
take possession of Bombay, on behalf of the 
Company, recommended the appointment of a 
judge-advocate. Two courts were established, 
the inferior court consisting of a Company’s 
officer and two Indians having a limited juris- 
diction and the superior court, consisting of 
the Deputy Governor and Councir(a). 

So far the administration of justice in the 
Company’s settlements had been left entirely 
in the hands of the Company and their officers 
under the guidance and authority of the 
charters. In 1683, a new departure is noticeable 
in the policy of the British Cabinet. By a 
charter issued in that year, the king established 
a Court of Judicature to be held at such place or 
places as the Company might direct, consisting 
of one i 5 erson learned in civil law and two 
others til assist ‘him. 1'he court was princi- 
pally to be a Court of Admiralty, to judge all^ 
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(a) Shaw sCharters, Prefaice p. ix. 
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mercantile and maritime cases whatsoever. It 
was directed to judge “ according to the rules 
of equity and good conscience and according to 
the laws and customs of merchants and by 
such methods and rules and proceedings as we 
shall from time to time direct and appoint.” 
Dr. St. John was appointed to act as a 
judge- advocate of the court at Surat. In or 
about 1686 Sir John Biggs was appointed 
as judge- advocate in Madras. The following 
year the Company authorized by the Crown 
established by charter a municipality at Madras, 
consisting of a mayor, twelve aldermen and 
sixty or more burgesses. A Mayor's Court 
was also established which was to be a Court 
of Record with power to try civil and crimi- 
nal cases. An appeal lay from this court to 
the already existing Court of Admiralty. The 
charter also directed the appointment of a 
Recorder to assist the mayor in the administra- 
tion of justice. 

In 1726, the Court of Directors petitioned 
the King to the effect that there was a great 
want at Madras, Fort William and Bombay of 
a proper and competent power and authority 
for the more speedy and effectual administra- 
tion of justice in civil causes and for the* trial 
and punishment of capital and other cri^ninal 
offences and misdemeanours. In response to 
the petition, the existing courts were abolished 
and by charter, a Mayor’s Court was established 
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at Calcutta, Madras and Bombay, consisting 
of the mayor and the aldermen. The court 
was to be a Court of Record and was autho- 
rized “ to try and hear and determine all suits, 
actions and pleas between party and party.” 
Appeals were allovv’ed from the decisions of the 
Court to the Governor and Council. In all 
cases, involving sums less than 1000 pagodas, 
their decisions were final, but in cases involving 
suras exceeding that amount, a further appeal 
lay to the King in Council. This charter 
empowered the Governor and five senior 
members of the Council to act as justices of the 
peace and to hold quarter sessions for the trial 
of all offences except high treason. 

In 1746, Madras fell into the hands of the 
French. On its restoration to the English 
in 1749, the Directors represented to the King 
in Council that it would be a great encourage- 
ment to persons to come and settle in Madras, 
if a proper and competent judicial authority 
were established there and further that the 
judiciaries established by the charter of 1726 
had not proved wholly successful owing to 
certain defects in the charter. New letters 
patents were issued re-establishing the Mayor’s 
Court not only at Madras but also at the 
other fvvo presidency towns. Certain alterations 
were made in the jurisdiction of the new courts. 
Among others, the Ma5-or’s Court was directed 
not to entertain suits between native*s unless 
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by consent of the parties ; while the jurisdic- 
tion of the Governor and Council was limited 
to offences committed within the town and 
factories subordinate to it. 

Hitherto, we have been considering the 
Company’s courts established under the au- 
thority of the King of England. |;?ow we shall 
turn for a while to the courts which claimed 
their authority from the princes of this country 
e.g., the Nawab of Bengal. In 1765,' the grant 
of the Dewani to the East India Company was 
the signal for many important and far reaching 
changes in the judicial administration of the 
provinces of Bengal, Bihar and Orissa. The 
changes however were not effected till six or 
seven years later. During this period, the 
Company though they received the revenue and 
maintained the array, left the collection of the 
revenue as well as the administration of civil 
and criminal justice iri the hands of the Nawab 
and his officers. But in 1771, the Directors 
resolved to stand forth as Dewan and to under- 
take the entire work and management of the 
revenues which involved the worir of administer- 
ing civil justice. In 1772 Warren Hastings 
came to Bengal as governor and steps were 
immediately taken, with a view to tHe collec- 
tion of revenues directly*througk the Company’s 
servants, A committee was appointed consist- 
' ing of the Governor and Council. Its report 
drew dittention to the incompetency of the 
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existing law courts and submitted proposals 
for the establishment of Dewmiy and Fonjdary 
Adawluts, under the superintendence of British 
officers. These proposals were accepted and 
civil and criminal courts were established all 
over the Presidency. 

The Dewhni courts which were presided 
over by the Company’s officers knorvn as 
collectors, appointed principally to look after 
the collection of revenue and matters relating 
thereto took cognisance of all claims of debt, 
disputed accounts, contracts and demands of 
rent. Questions of successions to zemindaries 
and tahikdaries were reserved for the decision 
of the Governor and Council. 

With a view to facilitate the administra- 
tion of criminal justice, a criminal court known 
as Foujdari Adawhit was established in each 
district. In these courts, the Kazi and Mufti 
sat to expound the law as well as to try 
offences, but the collector of the district was 
to attend* and to see that their decisions were 
fair and impartiel. 

Besides these Mafussal courts, two superior 
courts were established at the chief seat of 
governmant, known as Stidder Dewani Adazv- 
/«/ and Sudder Nizanmt^Adawlut. The former 
was presided over by the Governor and 
Council and was a court of appeal in all civil 
cases involving sums over Rs. 500. The.latter 
was the chief court of criminal appeal and 
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was presided over b)? an officer appointed on 
behalf of the Nazim, The duty of the court was 
to revise and confirm in some cases e.£., death, 
the decisions of the Maffusil Foujdari courts. 
These courts, it should be remembered, were 
established and maintained in the name of the 
Emperor of Delhi who still remafned the law- 
ful though nominal sovereign of the country. 

The granting of the Dewani to the Company 
was followed by considerable agitation in 
England, as a consequence of which, a secret 
committee was appointed to enquire into the 
Company’s affairs in this country. The com- 
mittee, among other things, drew attention to 
the inefficiency of the then existing Mayor’s 
Courts and upon their report was passed the 
Regulating Act of 1773 (d). This statute 
authorized the establishment by Royal Charter 
of a Supreme Court, of Judicature at Fort 
William in Bengal, consisting of a Chjef Justice 
and three other judges, being barristers of 
England or Ireland, of not less than fiive years 
standing, who were to be appointed by the 
Crown (c). 

The statute further declared that the court 
was to have full power and authority “to 
exercise and perform- all civil, criminal, ad- 
miralty and ecclesiastical jurisdiction, and 
to form and establish such rules of practice and 

(&) 13 George iiij c. 63 

(r) See section 13 /did. 
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such rules for the process of the said court 
as should be found necessary for the adminis- 
tration of justice and due execution of all or 
any of the powers which should or might be 
granted to the court, and also should be at 
all times a Court of Record and should be a 
Court of Oyer and Terminer and Gaol Delivery 
in and for 'the town of Calcutta and the 
factories subordinate to 

In pursuance of the statute, a Supreme 
Court was established at Calcutta by Royal 
Charter in 1774. We cannot here go into an 
elaborate discussion of the provision of the 
charter or the statute. But we shall notice the 
important points concerning jurisdiction which 
were raised in the dispute which soon followed 
between the executive and the judiciary in 
Bengal. 

By the provisions of the charter and in con- 
formity with the statute, the Supreme Court 
was vested with full power and authority to 
hear and determine all complaints against any 
of His ‘Majesty's subjects for crimes, mis- 
demeanours or* oppressions and also to enter, 
hear and determine any suit or action against 
any of His IMajesty’s subjects in Bengal, Behar 
and Orissa and any suit, action, or complaint 
against any perspn in the service of the Company 
or any ol His Majesty’s subjects. It was, however, 
expressly provided (i)that the court should not 

(/) Sec. 13 IHd, • 
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hear or determine any indictment or informa- 
tion against the Governor or any member of the 
council for any offence, not being a felony or 
treason ; {2) that the court should not hear 
and determine any suits and actions of any of 
His hlajesty’s subjects against any Indian, 
residing in Bengal, Bihar and Orissa, except 
where upon a contract in Writing such 
Indian should liave agreed that in case of 
dispute the matter should be determined in the 
Supreme Court and where the cause of action 
should have exceeded Rs. 500. 

As in the case of the Mayor’s or Recorder’s 
court, an appeal wa s allowed to the King in 
Council from the decisions of th‘e Supreme 
Court, under certain conditions, both in civil 
and criminal cases; but in the latter the 
conditions were much more stringent than in 
the former. 

Even a cursory perusal of the statute and 
the charter would convince one that the powers 
given by them, wide and extensive as they 
were, were not clearly defined. In 'the first 
place, as Mr. Ilbert points out, it is not made 
clear as to what law the court was to adminis- 
ter. “Apparently it was the unregenerate 
English law, insulor, technical, formless, tem- 
pered in its application to English circums- 
tances by the quibbles of judges and the 
, obstinacy of juries, capable of being an instru- 
ment -of the most monstrous injustice when 
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administered in an atmosphere different from 
that in which it had grown up (e). 

In the second place, what was the jurisdic- 
tion of the court ? It was declared to extend 
over the whole of Bengal Presidency in respect 
of His Majesty's subjects and their employees. 
But no attempt was made in the charter to define 
as to who were His ^lajesty’s subjects or who 
were their employees. The judges were apparent- 
ly under the impression that the sovereignty of 
the King of England had taken the place of 
that of the Emperor of Delhi in the provinces 
of Bengal, Bihar and Orissa : and accordingly 
they exercised their authority all over the 
country by issuing writs on all persons whether, 
strictly speaking, there were the subjects of the 
English King or their employees or not. Thus, 
in the Cossijurah case the court issued a writ 
against a Raja who was instructed by the 
Governor and Council^ not to obey it. The 
Sheriff and his officers were driven off by the 
Company's sepoys. Thereupon the court took 
proceedings against the officers of the Company. 
Their attorne}; was thrown into prison and 
the Governor-General and his councillors were 
served with summons to appear. 

Thp court also assumed the right to try 
actions against the judicial officers of the Com- 
pany for acts done in their judicial capacity. It 
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(e) libert’s Government of India, p. 56. 
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did not recognize the Company’s courts .as 
having any authority. The Emperor of Delhi 
was a phantom and his courts were no better. 
Thus in the well-known Patna case, the 
Supreme Court gave judgment against officers 
of the Patna provincial court and had the 
defendants cast into prison. 

These conflicts between the executive and 
the judiciary led to a serious dislocation of the 
administrative machinary of the country, and 
Parliament had to intervene. In 1781, an 
Amending Act (f) was passed which with a 
view to secure the prestige and efficiency of the 
executive as well as to ensure justice to the 
native population according to their own laws 
and customs, made the following changes in 
the powers of the court. 

First: — ^The Act declared that the Governor- 
General and ' his councillors were not to be 
subject, jointly or severally, to the jurisdiction of 
the Supreme Court for any act or order, or any 
other matter or thing whatsoever counselled, 
ordered or done by them in their 'official 
capacity only. — Sec. i {g). 

Secondly ; — Persons impleaded in any action 
or process, civil or criminal, for any act or 
acts done by the order of the Governor-General 
and Coungil in writing, could give the order 
in evidence, which order with proof tftat the 


0 ) 21 George iii, C* 70. 

{g) See l^lorley^e Digett Sec* 
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act or acts done had been done according to 
the purport of the same, should amount to a 
justification of the said act or acts, and the 
defendant should be fully justified, acquitted 
and discharged from all and every suit, 
action and process whatsoever, civil or criminal, 
in the Supretne Court. — Sec. 2. 

Provided ahvays, that with respect to such 
order or orders of the Governor-General and 
Council as should extend to a British subject, 
the Supreme Court should have and retain as 
full and competent jurisdiction as if the Act of 
1 78 1 had not been passed. — Sec. 3. 

Tliirdly : — The Supreme Court w?as directed 
not to exercise any jurisdiction in any matter 
concerning the revenue or’concerning any act or 
acts ordered or done in its collection, according 
to the usage and practice of the country or 
the regulations of the Governor- General and 
Council. — Sec. 8 {h). 

Fourthly : — It was declared that no person 
should "be subject to the jurisdiction of the 
Court merely by reason of his being land- 
owner, land-holder or farmer of land or rent or 
by reason of his being employed by the Com- 
pany or*by a native of Great Britain in any 
' matter of dealing or contract between party 
and party except in acts for wrongs and 
trespasses. 


{h) See I^Iorley’s Digest Sec. loi. 
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Fifthly : — It was provided that the Court 
should have jurisdiction in actions and suits 
against the inhabitants of Calcutta but 
that it should judge them according to their 
native laws and customs in all matters relating 
to inheritance and succession to lands, rents 
and goods and of contract and dealing between 
party and party. — Sec. 17. 

The various limitations imposed on the 
powers of the Supreme Court achieved two 
things— (i) they placed the executive above the 
judiciary ; (2) they gave an assurance to the 
native population that they would not be 
harrassed by the processes of the court, and that 
when within its jurisdiction, they would be, in 
most cases, judged according to their own laws 
and usages. The statute also recognized the 
appellate functions of the Sitdder Dewany 
Adawiat instituted by Warren Hastings for 
hearing appeals from the Mofftisil . courts ; 
made it a Court of Record ; allowed appeals 
to the King’s Council from its decisions in civil 
causes which exceeded £ 5,000^ and invested 
it with full authority to hear and determine 
all offences and abuses committed in the collec- 
tion of revenues. • 

The Supreme Court as amended by the Act of 
1781 existed for 80 years when it was abolished 
, and replaced by the present High Court. During 
this period, statutes were passed from time to 
time altering its jurisdiction and constitution. 
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B)’ sec. 29 of _’6 Geo. Ill C. 57, the Court 
was authorized to take cognizance of offences 
committed by British subjects outside India. 
All servants of the East India Company and all 
His Majesty’s subjects resident in India were by 
this section made subject to the Courts of Oyer 
and Terminer and Gaol Delivery for all criminal 
offences committed in any part of Asia, Africa 
and America beyond the Cape of Good Hope to 
the Straits of Magellan within the limits of 
the Company’s trade (?). 

Again, doubts having arisen as to the extent 
of the admiralty jurisdiction of the Court, it 
was emcted by sec. 156 of 33 Geo. Ill C. 152 
that the Court should have power and autho- 
rity to try all offences committed on the high 
seas according to the laws and customs of the 
admiralty of England and by means of pro- 
perly constituted juries. 

We have seen that the* statute establishing 
the Supreme Court limited its jurisdiction to 
the provinces of Bengal, Bihar and Orissa. In 
1775, Benares was ceded to the Company and 
to provide for ifs judicial administration, it 
was enacted by 39 and 40 Geo, HI C, 79. S. 20 
that the authority of the Supreme Court should 
extend to the province or district of Benares 
and “over ail tire factorie*s, districts and places 
which now are or hereafter shall be made 
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(i) This section has been repealed. 
21 
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subordinate thereto and to and over all sach 
provinces and districts as may at any time 
hereafter be annexed and made subject to the 
said Presidency of Fort William aforesaid.” 

By sec. i of 37 Geo. Ill C. 142, the number 
of judges of the Supreme Court was reduced to 
three. 

It now remains to trace the history of the 
Courts in Madras and Bombay. We saw that 
by Letters Patents issued in 1753, Mayor’s 
courts were established in the Madras and 
Bombay as well as in Calcutta. That in 
Calcutta was replaced by the Supreme Court 
in 1774. Those in Madras and Bombay exist- 
ed till 1797 when they were by statute 
abolished and replaced by Recorder’s courts. 
These courts composed of the Mayor, three 
aldermen and a Recorder were given power tfl* 
exercise jurisdiction in matters, civil, criminal, 
admiralty and ecclesiastical. They were also 
authorized to frame rules of practice and to 
act as Courts of Oyer and Terminer and Gaol 
Delivery for Fort St. George and Bombay. As 
in the case of the Supreme C 5 urt at Calcutta, 
their jurisdiction extended to British subjects 
residing in the Presidencies of Madras and 
Bombay, and besides, to those residing in 
the territories of native princes who were in 
alliance with the Company. 

The Government of India Act, 1800, abo- 
lished the Recorder’s Court at Madras and 
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authorized the Crown to establish by charter 
a Supreme Court in its place. The court was 
placed on the same footing as the court at 
Calcutta, invested with the same powers and 
subject to the same restrictions. The charter 
creating the court was issued nest year, in 
1801. The Recorder’s Court at Bombay con- 
tinued to exist till 1823 when the Crown was 
empowered by statute to establish a third 
Supreme Court at Bombay on the same lines 
as its predecessors. 

Thus in the course of 150 years since the 
grant of the charter of Charles II dated i 65 i, 
which for the first time gave the Company 
definite judicial powers, three Supreme Courts 
of Judicature came to be established in British 
India under the direct control of the King and 
independent of the Company. They continued 
to exist till 1861 without undergoing any great 
changes, when they were abolished by the 
Indian High Courts Act and superseded by the 
existing High Courts. 

The resumption by the Crown of its terri- 
torial possession in India in 1858 was followed 
by a reconstitution of the law courts. By the 
Indian High Courts Act, 1861(7), the Supreme 
Courts and the Sudder Dewani and the Foujdary 
Courts in the three Presidency towns were 
abolished. The High Courts which superseded 
them were vested with their combined povyers. 
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Section i of the Indian High Courts Act 
authorized the establishment of High Courts 
in Bengal, Madras and Bombay by Letters 
Patents. In pursuance of this section, the 
Crown established by charter High Courts at 
the three Presidency towns in 1862. The charters 
of that year were withdrawn ia favour new 
ones issued in 1865. 

Sec. 9 of the Act enacted that “ each of the 
High Courts to be established under this Act 
shall have and exercise all such civil, criminal, 
admiralty and vice-admiralty, testamen- 
tary, intestate, and matrimonial jurisdiction, 
original and appellate, and all such powers 
and authority for and in relation to the 
administration of justice in the Presidency for 
which it is established, as Her Majesty may _ 
by such Letters Patents as aforesaid grant and 
direct, subject, however, to such directions and 
limitations as to the exercise of original civil 
and criminal jurisdiction beyond the limits 
of the Presidency towns as may be prescribed 
thereby ; » 

And, save as by such Letters Patents may 
be otherwise directed and subject and without 
prejudice to the legislative powers in relation to 
the matters aforesaid of the Governor-General 
of India in Council, the High Court to be 
estabhshed in each Presidency shall have and 
exercise all jurisdiction and every power and 
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authority whatsoever in an\' manner vested in 
any of the courts in the same Presidency abolish- 
ed under this Act at the time of abolition of 
such last mentioned courts.” 

Under the authority of this statute and the 
charters issued under it, the High Courts have 
come to exercise the powers of the Supreme 
Courts as well as those of the Sudder Dewani 
and Foujdari Adawluts which were abolished 
by the Act. Thus they have an original and 
an appellate side. On their ordinary original 
side, the authority of the High Courts extends 
to the Presidency towns, but on their appellate 
side, their authority extends over the whole 
province for which they are respectively 
established. They are not only entitled to 
entertain appeals from the subordinate 
"Courts, but also to exercise superintendence 
over them with a general power to issue 
rules to regulate their practice and pro- 
ceedings subject, however, to the sanction of 
the Governor- General in Council. This was 
not so during the days of the Supreme Courts 
when there was a complete separation between 
the Presidency and the Moffusil courts. Now 
however, as already indicated, the former have 
obtained extensive powers over the latter. 

They can call for local returns ; direct the 
transfer of any suit or appeal from any Moffugil 
court to any other court of equal or superior 
judisdiction. And lastly, they have power to 
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make and issue general rules for regulating 
their practice and proceedings and for keeping 
all books and entries and to settle tables of 
fees to be allowed to the sheriff, attorneys, 
clerks and officers of courts. 

The Act of 1861, in addition to the High 
Courts in Calcutta, Madras and Bombay, 
authorized the establishment of a High Court 
in Allahabad which was effected in 1865 under 
charter from the Crown. 

“ Our courts of law, especially the High 
Courts, have various powers delegated to them 
by the legislature, beside the power to ad- 
judicate between litigants. For instance, 
under certain legislative enactments, the High 
Courts are given the power to frame rules*, 
settle tables of fees and so forth. In exercis- 
ing these powers, the High Courts do not acC” 
in their judicial capacity and if they frame a 
rule which they are not empowered to frame, 
the rule will be one made tiltra vires.” Thus in 
the case of J agatkishore Acharya Choudkury v. 
Dinanath Choudhuvy(k), the question was raised 
whether Art. 3. Part II of the Rules made 
under Sec. 20 of the Court Fees Act was ultra- 
vires. Art 3, Part II fixes the ratg of re- 
muneration for commission and adds in a note 
that all fees due to the commissioner must be 
paid before the latter’s report or other returns 
'be given in evidence. In the present case, the 
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whole amount due to the commissioner was not 
paid, and the subordinate judge relying on the 
rule above mentioned, refused to take the com- 
missioner’s report as evidence. On reference to 
the High Court, it was held, '■* we are also of 
opinion that Art 3 of the Rules is itself ultra- 
vires. A commission is not in our opinion a 
process withfn the meaning of sec. 20 of the 
Court Fees Act. Process has a well understood 
meaning within which such a commission can 
not be included. The note also is ultravires. 
It is inconsistent with sec. 373 of the Civil 
Procedure Code which says that the report of 
the commissioner and the evidence taken by 
him (but not the evidence without the report) 
shall be evidence in the suit and shall form part 
of the records (/). 

Here, the High Court was authorized to fix 
the remuneration for w'ork done under process. 
It how'ever went on to fix the remuneration for 
work d.one under commission. This is clearly 
ultra vires. Further, the High Court’s note that 
the cornmissioner’s report should not be read 
till all fees due had been paid is inconsistent 
witli the existing law which directs that they 
should be read and form part of the record, and 
is therefore ultravires. 

Similarly in In the matter of Desputty 


(I) See also In re Memming Spinning and Weqving 
Company Limited I. L. R. 3 Bom. 439 ; Rajam CkeiU v. ^ 
Seshayya I. L. R. 18 Mad. 236. #• 
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Singh V. Doolar Ray( m), it was held that the rule 
of a subordinate court prescribing certain hours 
for the receipt of petitions and hearing of 
motions could not operate to alter the period 
of limitation prescribed by law. Here the 
munsiff refused to receive a plaint which was 
tendered by the petitioner on the ground that it 
was not presented during the hoftrs set apart 
for receiving of plaints. The consequence was 
that the petitioner’s claim was barred by limita- 
tion. Every court has power to frame rules 
for the proper carrying on of its business and 
can, accordingly set apart certain hours for 
certain kinds of work, but they would be ultra- 
vires if they attempted to interfere with the 
operation of any existing law or laws. 

Each High Court consists of a Chief 
Justice and as many judges not exceeding 
fifteen, as His Majesty may think fit to appoint.' 
The Letter Patent for each of the High Courts 
fixes the number of judges. The question has 
been raised whether if the number of judges 
at any time fall below the number fixed, the 
court should cease to exist and be incompetent 
to carry out its functions. It has been decided 
in Lai Singh and others v. Ghansam Singh (n) 
that no omission to fill up a vacancy under 
Sec. 7 of the Indian High Courts Act amongst 
the puisne judges could operate to suspend the 


(m) 1 . L* R. I C, L. R, 291 

(n) If L. Rs 9 Ail* 625* 
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jurisdiction and functions of the Chief Justice 
and subsisting judges of the court. It was 
pointed out however in the above case that the 
Chief Justice was essential to the existence of 
the court. 

Since the Act of 1S65, not many changes 
have been made in the powers or constitution 
of the High Courts. We shall bring our treat- 
ment of this subject to a close by a short 
notice ^pf the few changes that have been 
effected. 

(1) By Sec. 3 of the Indian High Courts’ Act, 
1865, the Government of India has been 
authorized to transfer by order, from time to 
time, any territory or place from the juris- 
diction of one to the jurisdiction of any other 
of the High Courts, and to empower any High 
CcJurt to exercise all or any portion of its 
jurisdiction and powers in any part of British 
India not included within the limits of the 
place or Presidency for which it was es- 
tablished ; and also to exercise any such juris- 
diction in respeqf of Christian subjects of His 
Majesty residing in any of the native states in 
alliance with His Majesty. 

(2) By. Sec. 2 of the Indian High Courts’ 
Act, the maximum number of judges, beside 
the Chief Justice, was fifteen. The Indian 
High Courts’ Act, 1911, has raised the number 
to twenty. It has also empow^ered the Governor- 
General in Council to establish High Courts. 


The Indian 
High 
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Besides the Chartered High Courts es- 
tablished at Calcutta, Madras, Bombay and 
Allahabad, there are at present several un- 
chartered High Courts, established by Acts of 
the Governor-General in Council. These are 
the Chief Courts at Lahore and Rangoon and 
the Courts of the Judicial Comrmssioners in the 
Central Provinces, Upper Burma, Oudh, Berar 
and Sind. They exercise appellate jurisdiction 
and supervision over the couits subordinate to 
them in the same manner as the Chartered High 
Courts and their decisions are subject to 
appeal to the Privy Council in the same 
manner as those of the High Courts. 


LECTURE VI. 
Corporation, 


A corporation is a body politic which 
constituted by or composed of one or more 
individuals is distinct from them, and which 
is vested by the policy of law with continuous 
identity and with the capacity of acting in 
certain respects as an individual. 

An analysis of this definition or description 
would show three elements in the notion of a 
corporation : (i) its distinctness from the 
constituent members, (2) its continuous 
identity and perpetual succession, and (3) its 
ailificiality. 


** The earliest definition of a corporation of which a recc4d 
has been found is in Smith’s (Sir James) case (1691), Cardi. 
217 ; whereat is stated to be an artificial body composed of 
divers constituent members like the human body and that the 
ligaments of this body politic or artificial body are the 
franchises and liberties thereof which bind and unite all its 
members together, the whole frame and essence of the 
corporation consist therein.” In 1691 Lord Holt, C. J. 
{Jioit (K. B.), 168) defined a corporation as an ens civile/a 
coipus politicum a collegium, an universiias, a jus havendi 
et agendL Foi a later definition see Grant, Law of Corpora- 
tions (1850), 4. where corporation is defined as a continues 

identity; endowed at its creation with capacity foi endless 
duration ; residing in the grantees of it and their successors, 
its acts being determined by the will of a majority of the 
existing body of its grantees or their successors at any gi an 
time, acting within the limits imposed by the constitution tjf 
‘their body politic, such will being signified to strangers by 
writing under the common seal ; having a name and under 
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A corporation is, in the eye of law, -an 
entirely distinct person from those who con- 
stitute or compose it. The constituent mem- 
ber or members are not the corporation. They 
may sue and be sued by the corporation (a). 
The rights and liabilities of the latter are not 
the rights and liabilities of the former. It has 
been laid down that, generally speaking, the 
individuals can not enforce the rights of 
the corporation of which they happen to be 
members (6), nor are they responsible for the 
proper discharge of its duties and liabilities. 
A corporation, being incorporeal, acts by or 
through its agents. But the members as such 
are not its agents. And so notice to an indivi- 


such name a capacity for taking, holding and enjoying all kinds 
of property, a qualified right of disposing of its possessions 
and also a capacity for taking, holding and enjoying, lant* 
inalienably, liberties, franchises, exemptions and privileges; 
together with the right and obligation of suing and being sued 
only under such name.^’ Halsbury’s Laws of England Vol S 
301-302. ^ 

A shorter definition is given by Dillon, Municipal Copora- 
tions^p, 91 which Mr. Brice adopts vh, “ a corporation is a legal 
institution, devised to confer upon the individuals of which 
it is composed poweis, privileges an^ immunities, which 
they would not otherwise possess, the most important of which 
are continuous legal identity and perpetual or indefinite 
succession under the corpoiate name notwithstanding succes- 
sive changes by death or otherwise in the corporators or 
members of the corporation. • 

(a) Mope y* Iniernatimc^ Financial Society, W. N. 1876, 
p. 257. In this case, an injunction was applied for and 
obtained by a share-holder to restrain the directors from acting 
upon a resolution. ^ 

(p) M&zky V. Alston^ i Ph. 790 ; Foss v. Harboiik . 
(iS43),»2 Hare 461, 490. Cooch y. Goodman, 2 Q. B. 580. 
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dual member isnol notice to the cOi:poration(f). 
And lastly, the corporate funds and not the 
estates of the individual members are (unless 
there are provisions to the contrary in the 
constating instruments) alone and solely res- 
ponsible for the payment of the debts and 
other pecuniary liabilities of the corporation. 

The distfn-. t legal personality of a corpora- 
tion is very clearly brought out in Salomon v. 
Salomon (d), where we have a company which 
was really a one-man company — the six of 
the shareholders whose names appeared in 
the memorandum of association being nearly 
nominal shareholders. But observed Lord 
Herschell notwithstanding : “ The company 

ex hypothesi is a distinct legal persona 

It was said that in the present case, the six 
shareholders other than the applicant are mere 

dummies and I assume that 

this was so. In my opinion, it makes no 
difference.’' 

A corporation enjoys continuous identity 
and perpetual succession. The legal existence 
of a natural person ceases with his death, 
but that of a corporation is not affected by the 
death or retirement of its members or by 
alterations in its government and constitution. 

(4 Siemard v. Dunn (1844) i Dow & L, 642, 649, 

{i) 1897 A. C 22, 45, 51 ; See also Kodak Lid. ©. Ciark^ 
(1902), 2 K« B. 450 ; (1903^5 I K. B. $o^ijanson v. Driefmiein 
Mims^ (1902) ] A. Cl 484 : Gramophone etc. Lid v. Siam 
k}\ (1906), 2 K. B. 856, t 
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These changes notwithstanding, the corporation 
continues to exist wnth its rights and liabi- 
lities. This principle has been affirmed in a 
number of cases. In Aitovney-General v. Corpo- 
ration of Newcastle, the Master of the Rolls 
expressed himself thus ; “ I have had on more 
than one occasion to consider the effect of the 
Municipal Corporation Act (5 6 Wm, IV c. 76. 

s. 92) and I have considered that it is not a 
new corporation but a newly constituted 
government of the old corporation ; that 
what is called the new corporation remains 
subject to all the liabilities of the old corpora- 
tion which have to be satisfied in the same 
manner as if no alteration had taken place. 
No doubt, some hardship occurs where 
liabilities are fixed on the ratepayers in a town 
which they were not subject to before the Act. 
But the liabilities of the old corporation pass 
with the property to. the new corporation 
which is a continuation of the old corporation 
with a change of government (e). 

A corporation, thojugh it is constituted 
or represented by one or more natural persons 
is itself an artificial legal entity. As Lord Coke 
puts it, a corporation aggregate of many is 
invisible, immortal, rests only in intendment 
and consideration of law. From this it would 
seem to follow that a corporation does not 

The Aitornty-Gemral v. Corporation of NewcosiU, 
'5 Beav. p. 315 ; the Attorney-General y. Kerr, 2 Beav. p. 420. 
The Attrirney-Generaly. Corporationqf Lucester, 9 Beav. 546. 
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enjoy all the rights and obligati >n3 ijf natural 
persons, but only those with wh 1 1 it has been 
specially invested by law. This is soaietimes 
expressed by saying that wbe; as a natural 
person may do whatever he li\ s except what 
he is expressly forbidden to do. a corporation 
may do only that which it is expressly allowed 
to do. This distinction explains many of the 
peculiarities of the law of corporate bodies and 
is in fact at the root of the doctrine of uitra 
Vires. 

X corporation being an artificial entit}', 
in the sense de3'’ribed above, its powers or 
capacities are derived from its constating 
instruments or from custom. But in addition 
to these Blackstone mentions certain capacities 
or inmdents which am common to all corpora- 
*?ion'. TiiW arc as ‘'oilows: 

j. To have nerp- tual suc'-ession. 

2. To sue or he sued, implead or be im- 
pleailed, grant or receive, by its name and do 
all other acts as natural persons ma}*. 

3, To pui;chase land and hold them for the 
benefit of themselves and their successors. 

.|. To have a common seal. 

5, ^To make bye-laws or private statutes for 
the better governmentj^f the corporation, which 
are binding upon themselves, unless contrary 
to the laws of the land, and then they are void. 

I. T« havs perpetual succession. It has been 
said that 'orpor.i lions never die. This is true 
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in the sense that they are not liable to die a 
natural death. But they are not necessarily 
immortal. If a corporation is created for a 
definite object or for a definite period it ceases to 
exist the moment the object is attained or the 
period completed. Again, a corporation may, 
by abusing its powers, forfeit its franchise and 
thus come to an end. It has been contended 
that at common law the King can not create 
a corporation for a definite period. But the 
fact is that the King has more than once 
granted charters of incorporations which were 
to last for definite periods only, e.g., the East 
India Company was by Elizabeth’s charter in* 
corporated for fifteen years only. But apart 
from common-law power, the King has by 
statute been authorised to limit the duration 
of corporations created by it (/). ^ 

But though a corporation does not enjoy 
perpetual succession in 'the sense that it can go 
on for ever, yet it may be said to enjoy it in the 
sense that during the period of its duration, its 
existence is uninterrupted, tli^t is to say, 
remains identical, notwithstanding death or 
retirement of its members or alterations of its 
government. The object for which a corpora- 
tion is created could hardly be accomplished, 
if it ceased to exist with the death or .retire- 
ment of any of its members. Provisions are 
»made in the consta ting instruments for the 

( f) I Vic. c. 73. sec. 39. ~~ “ 
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election or nomination of new members, and so 
long as these are observed and new members 
nominated or elected to take the place of old 
ones, the corporation continues to exist. 

2. To sue and be sued. do all other 

acts as natural persons may. This proposition 
requires qualification. As regards the powers 
of common-law corporations created by charter, 
the current of authorities seems to be in favour 
of Blackstone’s view(^). “A corporation rrratrd 
by charter has at common law power to deal 
with its property and to incur liabilities in the 
same manner as an ordinar}’ individual”(^i). The 
Crown may, if a statutory corporation abuses 
its powers, repeal its franchise. “ But if the 
Crown takes no such steps, it does not, as I 
conceive, lie in the mouth either of the 
corporation or of the person who has contract- 
ed with it to say that the contract into which 
they hai’e entered %vas void as beyond the 
capacity of the corporation ’’t/;. 

Brice following Grant is not inclined to 
accept this view of the power of chartered 
corporations ( j ). The point is a difficult one 

(^) Buckley 011 Companies and Limited ParUieiships AcL 
igoS, p, i|. ^ 

{k) See also Halsbur^'s Laws of England vol. S p, 359. See 
also Suiim^s Ifospiiai Case (1^2) 10 Coke’s Rep. (29a, 30b.) 

(?) V. Ashkifj Ry\ Co,, L. R. 9 Ex. 263-4 per Black- 

burn J. 

{j) Brice on Ultra Vires pp. 4-5. It should be noticed^ 
that Blackburn J’s view is mere obiter dictum See als^ Weniock 
{^aromss^ v. River Dee, (1887) 36 Ch. D. 675, per Bowen L. J. 
p. 685. 


23 
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and there is no definite pronouncement of 
courts of law on it. But whatever be the 
powers of chartered corporations, there is no 
dispute at present as regards those of statutory 
corporations. Beyond doubt, these latter have 
not all such powers as natural persons have. 
The law was clearly and definitely laid down in 
Ashbury Ry\ Co. v. Richehy the House of Lords 
and has been followed ever since(fe). “ A sta- 
tutory corporation created by Act of Parliament 
is limited to all its powers by purposes of its 
incorporation as defined in that Act.” These 
bodies are created by statutes for certain 
purpose and are invested with certain powers, 
expressly or by implication. The courts have 
held that thrir acts and transactions are 
circumscribed by the powers given them a^ 
that they are not legally competent to engage 
in acts or transactions in excess of those porvers. 

3. To purchase lands etc. This is a com- 
mon law power, but it has been partly restricted 
by Mortmain and other statutes. 

4. To have a common seal." A corporation 
is incorporeal. It acts through and by its 
agents. Its acts and transactions have to be, 
as a general ru^, under the common seal which 
serves as a proof of' their authenticity e.g., 
when the official of a corporation affixes the 


{k) L. R. 7 H. L. 653. Amalgamated. Society of Rv, 

Swmnti V* Osborne^ L. R. (1910) A. C, p, 87. 
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common seal to an instrument, tisat is a clear 
and unmistakeable indication that the cor- 
poration itself is a party to the instrument. 
Hence to have a common seal is the incident of 
every corporation, and so evidence that there 
was a time when a borough had not a common 
seal was admissible to prove that i t was not 
then a corporation. But every body politic 
which has a common seal is not necessarily a 
corporation. For example, the Inns of Courts 
are not corporations, though they have common 
seals. 

“ A corporation may change its seal at 
pleasuie and even make use of the seal of an 
individual so long as the seal which is actually 
used is applied to the seal of the corporation 
for the time being’'(Z). 

5. To make hye-laxvs, etc . — A corportion is 
Entitled to make rules and regulations to ca:"y 
on its affairs. As a rule they bind the members 
and not outsiders, unless thej' had notice of the 
same(w). But in some cases, municipalities, 
they bind outsiders also. The rules must be 
just and reasctfiable and not uncertain, that is 
to say, they must give adequate information as 


(/) BaiiHffs of Ipswich w JoJmston \ 2 Barnard 1 20, 
Halbury^s Laws of England, voL 3, p. 309. I ^armoutk Corpo* 
ration ¥. Cowper (1629) Godb. 439 : Coock v. G^odman^ 
3 Q. B.j, 580. Gray \\ Lewis {1869) L, R. 8 Eq. 531. Mr. Brice 
is inclined to dissent from this view. See Ultra Vires^ p. 5. 

{m} Ckiid V. Huilsofis Bay Co,^ 2 P. Wms. 20^7. Ba 
A static Banking Indian case L. R. 4 Ck 252.^ ^ 
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to the duties of those who are to obey. Nor 
must they be at variance with the laws of the 
realm, inconsistent with the terms of its in- 
corporation or beyond the scope of its powers. 
And lastly, they must be made in good faith ; 
must not be manifestly partial and unequal in 
their operation noi involve unjustifiable inter- 
ference with the liberty of those subject to 
it (m). 

Locality . — Every corporation must have a 
locality or place of habitation which is called 
its domicile. A corporation may have more 
than one domicile (o). The place where a 
corporation carries on its general business is its 
domicile. I'hus in the case of a trading or 
commercial corporation, the head office from 
where it manages and supervises its business is 
its locality. It does not matter that the 
greater part, or the whole of its business <5f 
property is carried on or situated outside the 
countryf^). 


{n) Eiwaod v. Bullock.^ 6 Q. B 383. Dyson v. Z. N, 
W, By. 7 Q. B. D. 32. B. v. Spencer^ 3 Burn, 1827. 

Kp) Carron hon Co. v. Maclarm^ 5 H. L. Cas. 416 per 
Lord SL Leonards at p. 449. But the point does not seem to 
be beyond dispute. See Goerz 6^ Co. v. Bell^ (1904), 2 K. B. 
136. Saunders v, S. E. By.^ $ Q- 45^* Bentham v. 

Moyk^ 3 Q. B. D., 289. Shillito v. Ikomson, i Q. B. D. 12 
Bruse v. /olmson^ 2 B. 94 Marsh v. Findlay^ 85 L. 

T., p. 862. ScqU V. Biliiner^ (1904), 2 K. B., p. 855. Parker 
V. Mayor of Broummouth^ 86 L. T,, p. 449, 

Cahutta Jiiit Mills Co. \. Nicholson^ (1:876) 1 Ex. D. 
■'437 ixi Kelly C B. at p. 444. 
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What is the status of a foreign corporation 
in the eye of our courts ? Strictly speaking cor- 
porations which are not incorporated according 
to the laws of our country have no legal existence 
and should receive no recognition as such. As an 
American judge has put iy “a corporation can 
have no legal existence o.it of the boundaries 
of the sovefeignty by ■v\hi(.h it is created.” 
But this strict rule of law has not been followed. 
It is now established tliat a foreign corporation 
whether residing in this country or abroad can 
sue and be sued in our courts (q). A foreign 
corporation is considered resident in this 
country if it carries on business at a fixed place, 
and for purposes of suing it service on its head 
officer is considered sufficient (r). 

Corporations are of various kinds and 
their classification finds a place in most text 
books on the subject. They may be classified 
according to three different modes or principles : 

(1) According to the number of corporators 
necessary to constitute them. 

(2) According to the object they have in 

view. • 

(3) According to the mode of their 
creation. 

(f) Dutch West India Co. v. Van Jelhes, Stra. 61 1 
Henriquesv. Dutch West India So. 2 Ld. Raym, 1532. 

(r) Nmcy v. Van Oppen etc. Mfg. Co., 7 Q. B. D., 293 
Dunlop Pneumatic Tyre Co., Ltd., v. Actien-Gesellschaft fur 
Motor und Motor-hhazeughauvorm. Cudcll Sr Co., (1902^ i 
B , 34^' . 
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A corporation is either sole or aggregate 
according as it is composed of or represented 
by one or more persons. A corporation sole is 
for the time being constituted by a single 
individual ; a corporation aggregate by at least 
two. Most corporations belong to the latter 
type. The number of corporations sole is 
limited. The King is a corporation sole ; so is a 
Bishop and an Archbishop, the Vicar of a Parish 
and certain other ecclesiastical functionaries. 

A corporation sole is described by Grant 
as follows; “A corporation sole is a body 
politic, having perpetual succession and being 
constituted in a single person, who, in right of 
some office or function, has a capacity to take, 
purchase, hold, and demise (and in some parti- 
cular instances, under qualifications and res- 
trictions introduced by statute, power to alien) 
lands, tenements, and hereditaments, 'to nim 
and his successors in such office for ever, the 
succession being perpetual, but nqt always 
uninterruptedly continuous ; that is, there may 
be and mostly are, periods in the duration of 
a corporation sole occurriiig irregularly in 
which there is a vacancy, or no one in existence 
in whom the corporation resides and is visibly 
represented ”(s). 

The corporation? with which we have to 
deal are mostly corporations aggregate. They 


(sY Grant on Corporations p. 636. 
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must consist at least of tv/o members. In some 
cases their maximum or rrinimum numtcr 
or both is limite'I by statute. 

Here v;e may divide corpcrstions into iv;o 
classes v/z., those that are ecclesiastical i.e., 
connected with the Church of England 
and those tl'at are not so, called lay. There 
are just a few ecclesiastical corporations e.g. 
the holders of bishoprics and archbishoprics, 
the Colleges cf Oxford and Cambridge. As 
is obvious from the examples, ecclesiastical cor- 
porations may be either sole or aggregate. For 
instance, the Bishop is a corporation sole ; 
Trinit}' College, Cambridgi , is a corporation 
aggregate. 

Lay corporations may be further divided 
according to the various objects or purposes 
wffich they are intended to accomplish. x\nd 
here we may begin by. placing them in two 
subdivisions viz.^ commercial and non- commercial. 

Commercial corporations are of two kinds, 
vis.{i) those that are of a serai-public character 
and (2) those that are purely mercantile. The 
former as much as the latter have primarily 
nothing else in view but gain for those who 
compose* them. But they are distinguished 
from the latter in that*tliey are invested with 
large pow'ers affecting the rights of the public 
and that they are engaged in enterprises *in 
which the public are interested ; for example, 
raihvay companies, gas and electric companies 


2. Corpora- 
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etc. are carried on primarily for profit, but 
though yielding profit to a limiled number of 
private individuals, the public are highly 
interested in them. 

The inevcantile corporations are purely 
private bodies and are run for the sake of 
private gain. There are a few which have 
been created by special charters or acts e.g., 
East India Company, the Presidency Banks 
in this country. But most of them, unlike 
the serai-public corporations noticed above, 
are created under general acts viz., the Com- 
panies’ Acts. “ These comprise bodies of many 
diversity of enterprise and scope ; therp is no 
limitation in the Companies’ Acts as to the 
purposes or objects of registered companies.” 

Non- commercial corporations are distin-' 
guished from the former in not being carried 
on for purposes of gain. They comprise bodies 
having a variety of purposes other than those 
of gain. They are public e.g., municipalities, 
district boards, universities which are corpo- 
rate bodies created to look ^fter matters of 
a public character ; or private e.g. friendly 
societies, co-operative associations which exist 
for helping their members or for seme other 
purpose other than gain. 

Corporations come into existence in various 
ivays. Individuals by any arrangement among 
themselves cannot incorporate themselves and 
give themselves the power of a corporate body. 
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Tii’e po’.ver of incorporation is vested in the 
Crown and is exercised expressly or by implica- 
tion. Thus we get two classes of corporations, 
those that exist by express authorisation and 
those that exist by implied authorisation. 
Again the express authorisation may be given 
either by a Royal Charter or by a legislative 
enactment. We thus arrive at the well known 
distiivtion bet'-veen (i) chartered corporations 
and (0; statutory corportions. The East India 
Company was a corporation created by c’larter 
while rlie Presidency Banks were created by 
Acts of the Indian legislative. Again, an act 
of the legislative may be passed for creating a 
particular corporation, as for example, the 
Bengal Legislative Council recently passed an 
Act creating the Calcutta Improvement Trust, 
or^ the act may be of a general character whei'e- 
by an indefinite number of corporate bodies may 
be created on compliance with its provisions. 
The Indfan Companies’ Act of 1882 is an Act 
of this character. 

Both chartered and statutory corporations 
exist by the express authorisation of the Crown. 
We shall now notice those which exist by its 
implied authorisation. These are — 

(1) corporations at common law, 

(2) corporations by prescription, 

(3) corporations by implication ; 

These are bodies wdiose corporate character • 
has been recognised from time immemorial by 


24 
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the Slate. The king is a corporation 'at 
common law. So are Parliament, holders of 
bishoprics etc. 

These, too, like the former, have existed 
from time immemorial. But it is supposed 
that they were created by Royal charter or 
Act of Parliament which had beenTost. Unlike 
the former, they have to prove that they have 
exercised corporate rights in a course of imme- 
morial uniform usage and in pleading they 
must aver that they have existed from time 
immemorial. 

These aie not supposed to have existed 
from time immemorial, nor do they claim to 
have been created by Royal charter or Act of 
Parliament. Tht,'.y claim corporate rights by 
virtue of the fact that they have been invested 
with rights and duties which cannot be properly 
discharged except on the assumption that they 
are corporate bodies. Thus a grant of land by 
theCrown to the men of Islington, without saying 
to them and their successors, rendering rent, was 
considered in law to have incorporated them 
for the purposes of the farm ; for without such 
an incorporation, the grant could not be 
fully carried into efiect (s). 


|5) See Grant on Corporations p. 8. cf, Ckilton v. Corpora- 
- fion of London, “ A giant by the Crown of r profit a prendre 
out of Crown lands to the inhabitants of a parish constitute 
the inhabitants a corporation quoad the grant 7 Ch. D. p. 73^^, 



COSPOKATiON. 


I&7 

• We hare seen ho'.v corporations cjrne 
intc being. We shall no.v see how they 
manage their affairs. A torporatioii, thoagh 
an intangible entity, is constituted b}' one 
or more individuals. A torporation aggre- 
gate should have at least two members. But 
there is no limit at common ia w on the number. 
Members may be either elected or nominated, 
or tb“y may become such by making certain 
payments or by the possession of some qualiti- 
cation or other. It can not be too well impress- 
ed that ti'.e members, though they constitute 
the corpoiation and though fheir interests 
may be closely bound up witii those of the 
latter, are not the corporati ju. Corporately 
assembled, their acts are the a ;is of the cor- 
poration, but the members, in their individual 
cajeacity, apart from any statutory provisions, 
have no rights or liabilities in respert of the 
corporation. 

Membership of a corporation confer certain 
rights, privileges etc., on the members. But 
it alsoimposes duties, on the non-performance of 
whici), the defaulting member maybe expelled. 
The right of expelling a member or disfran- 
chisement, as it has been called, is an incident 
of every Corporation (f). It involves the totat 
deprivation of all rights, interests and privi- 
leges which the member enjoyed as a corporator. 


//) Brice cn ths p. 32. 
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The right of disfranchisement may ,be 
exercised against a corporator not only for an 
offence against bis duty as a corporator but 
also for a heinous or atrocious crime(if). It 
is still a moot point whether this extensive 
power belongs to joint-stock limited com- 
panies. Mr. Brice holds that such corpo- 
rations have no implied power bo eject their 
members, however troublesome they may be, 
or however hostile their acts be to the welfare 
and prosperity of the whole body. But such a 
power might unquestionably be given by 
express provision in the constating instruments, 
as is indeed in reality done whenever the 
company or its directors are authorised to 
forfeit shares for non-payment of calls. But, 
even, where such power is given, it is not to 
be supposed that the courts will acquiesce in 
the corporations exercising the same. Thljs, 
where the articles of association of a company 
provided that any member who brought or 
threatened to bring legal proceedings against 
the company or its directors would forfiel his 
shares, and a member brought an action for 
retraining the directors from acting upon a reso- 
lution, it was held that the clause was invalid 
Snd that the company had no power to forfeit 
shares. 

It has been stated more than once that the 
corporators have no powers in their individual 


(?d V. Internoiioml Financial Society, 4 C, D. 327, 
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capacity in respect of the corporation. But 
“ the members in general meetings assembled 
constitute a forum supreme in all that relates 
to the internal arrangement, provided they keep 
within the corporate powers and act in subor- 
dination to the immutable statutes, if any, 
which form its con5titut!on‘’{o). Such corpo- 
rate meetings should be properly convened, 
accompanied by ail the formalities. A cor- 
porator has the right to be present at every 
meeting of the corporation, unless such right 
does not exist by custom or has been taken 
away by the pro’v isions in the constating instru- 
ments or bye-laws. On every occasion there- 
fore that a meeting is to be called every 
member should be sent a notice. Om mission 
to send such notice will render the whole 
proceedings, as between the particular member 
and the coiporation, invalid (w). But a 
member, if he happens, to be present, even 
though no notice has been sent to him, can- 
not afterwards set up the informality to invali- 
date the proceedings (x ) ; nor, if he afterwards 
acquiesces in the proceedings of the meeting, 
can lie repudiate the same fy). The notice 


(d) Brice on CWra F/ns, p. 32. 


{u>J PeopMs Ins. Co. v. Westcoit, 14 Gray 440. Alexaftder 
V. Simpson, 43 Ch. D. 139. 

(x) R. V. Chetwynd, 7 B. & C., 695. Re. British Sugar 
Refinin Co., 26 L. J. (Ch.) 369. 

(y) Turquand v, Marshall. 4 Ch, 376; Smalkemh v. 

Evans, L R 3 H. L. 249. . * 
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should state the place, date and time of the 
meeting, unless there is some rule or custom, 
known to the members, which determine the 
same. It should also specify the business to be 
transacted at the meeting. No business other 
than what is specified in the notice can be 
validly transacted at the meeting for which 
the notice has been sent. But the transaction 
of business other than what is specified in the 
notice will not render the whole proceedings 
irregular (2). 

Quorum. The presence of a quorum is necessary to 

the validity of the proceedings of a corporate 
meeting. The quorum may be fixed by 
custom or the constating instruments. Where 
■; they are silent, the necessary quorum is consti- 

I tiluted by the majority of the corporators. As 

j;. Wills J. puts it : “ The acts of a corporation §,re 

: those of the major part of the corporators, 

I corporately assembled This 

I means that in the absence of specisfl custom 

i| the major part must be present at that meeting 

p and that of the majority, there must be a 

majority in favour of the act or resolution (a). 

Majority. The decision of the majority at a corporate 

! meeting binds the minority and may be 

enforced against them by the court, unless 

(z) Graham v. Van DUvieris Land Co,, 26 L. J. (Ex.) 73 
. Rt Irrigation Co. of Rrance—ex parte Fox, 6 Ch. 176. 

' (s) Merchants of the Staple of England Co. v, Bank 

^ England; 2i Q. B. D. 160. 
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there be fraud (6], It should be noticed, how- 
ever, that the acts or resolutions of the majority 
have no force if they are ultra vires and the 
minority is always entitlevi to relief in respect 
thereof. 

Almost every corp aration employs one Agents, 
or more persons to manage and look after 
its business or affairs. In the case of big trading 
or commercial "'oncerns the necessity of em- 
ploying such persons is obvious. The number 
of members .may vary from half a dozen to a 
few hundreds and thousands. In the absence of 
any provisions to the contrary, they are all 
entitled to take part in the tiansaction of cor- 
porate affairs. But as a rule only certain 
matters are left to them ; the rest of the busi- 
ness is done by a limited number of persons 
appointed sp'-ciaily by the co 'poration. It is 
those people who represent the corporation and 
who on its behalf enter into transactions with 
outsiders. They occupy the position of general 
agents and trustees. 

Beside these, a corporation employs a 
number of persons who are entrusted with the 
transaction of its daily ordinary business e.g. 
managers, clerks and so forth. They are also 
agents of the corporatkio, but not general 


{h) Gmiing v. Vdey (1847^ 7 Q. B. 406. Exeter mid ^ 
Creiitmi R}\ Co. v. B^ikr } 5 Ry. & Can. €as. 211, 
Society &j Ffacika! Knozvkdge v. % Beav 559. 
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agents. Their agency extends to the special 
business with which they are entrusted. 

Corporate Corporations, as we have seen, at least 

capacities, statutory corporations, have only those powers 
with which they have been invested. They 
are created or exist for certain purposes, and 
apart from any prohibitions to 'the contrary, 
they enjoy 'all the powers necessary for accom- 
plishing them. In other words a corporation 
can do all such things as fall within the 
scope of it objects as determined by the 
constating instruments. But beside this 
express power, a corporation is considered to 
have power to do all such things as are reason- 
ably incident to an I may reasonably and pro- 
perly be done under the main purpose, though 
they may not literally be within it (c). That 
such implied power exists has been affirmed 
more than once, though there may be difficulty 
in any particular case whether under the cons- 
tating instruments, a. power is sought to be 
given or not. 

Take the case of railway companie,^ As 
falling within the scope of its main •"'*oject, 
it would have the express power of buyinf roll- 
ing stocks, laying dowiP the lines, .biiilding 
station yards, employing^^men and so forth. 
It has been decided thar it would have the 
further power of building and running hotels 

(c)-Jitorn^-General v. G. E. Sy. Co., s App, Cas. 478 
SmaUv. Smith, 10 App. C. 119. ‘ ' 
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and restaurants for the use of its passengers (d), 
of running omnibuses (e), keeping bookstalls (/) 
and doing such other things as would conduce 
to the comfort of its passengers or would add 
to its own profits(^). It is plain that none of these 
falls within the main scope, yet they are allow- 
ed on the ground that they are incidental to the 
business of the railway company and are con- 
ducive to its proper development. 

How far these deviations from the main 
business and enterprise will be allowed, it is 
very difficult to say. But as Mr. Brice says, 
“ whatever be a company’s legitimate business, 
the company may foster it by all the usual 
means ; but it may not go beyond this ; it 
may not under the pretence of fostering, entan- 
gle itself with which it has no legitimate con- 
C8rn(/i).” Thus a railway company is within its 
implied powers in erecting hotels or restau- 
rants, but it is doubtful whether it can build 
bakeries for preparing its own bread etc. The 
former would be incidental to the carrying on 
of the main enterprise ; but the latter would 


(d) Flanagan v. Cr., W. Ry. Co,^ 7 Eq. 116. 

(e) S^rewsbury^ etc, Ry, Co, v. Stour Valley Ry, Co,^ 2 

D. G. M. & G., 866. But see A, G, v. London County 
Council^ ( 1902^ A. C. 165. • 

(/) Holmes V. Eastern Counties Ry, Co , 3 K. & J. 675, 

(g) Foster v. London, Chatham, Dover Rail Co,, 
t Q. B. 70* ' ^ ’ 

{H) Brice on Ultra Vires p. 150. ♦ 

^5 
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launch the company in an altogether differ- 
ent enterprise and would be, it is submitted, 
ruled ultra vires. 

Though, as Romilly, M. R. remarks in Gregory 
V. Patckett (y), “ it is very easy to point out 
many cases in which the right to interfere is un- 
questionable,” there have been many ceases where 
considerable difficulty has been felt in deciding 
whether an act or transaction could be justified 
under the implied powers of the corporation. 
The two cases of South Wales Ry. Co. v. Red-' 
mond{k)B.n6.Colman'v. Eastern Counties Ry. Co.{l) 
are instructive on this point. In the former, 
the plaintiff company whose railway termi- 
nated at Milford Haven entered into a contract 
with the defendant for steam boats to run 
between that place and Ireland. It was held 
that the contract was not ultra vires and that 
the defendant having provided an unseaworthy 
vessel was liable in damages. In the latter, the 
plaintiff company agreed to grant a subsidy 
to a steam- packet company running in con- 
junction with their own line. ^ It was held 
that they were a corporation for the purpose 
of making and maintaining the railway 
sanctioned by the Act of Incorporation and 
that the majority of the shareholders could 


r/) 33 Beav. 595. 

\ (1861), loc. B. (N.S.)67 s. 

(/) lo^Beav. i. 
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not validly grant a subsidy to the steam- 
packet company for the aforesaid purpose 
against the wishes of the minority (m). 

While dealing with the capacities of 
corporations, we have to deal with the question 
of their capacity to acquire property. As has 
been already mentioned, according to the old 
common law of England, the right of cor- 
porate bodies to acquire property is unlimited. 
The power to acquire personal property to 
any amount, provided such acquisition be not 
uUm vires, still remains. But the power to 
acquire realty has been greatly curtailed by 
Mortmain and other statutes. Their effect 
has been that no landed property can be 
validly assured to a corporation, unless the 
latter has the power to acquire land under 
authority of a license from the crown or of a 
statute. If land is assured to a corporation 
not having such requisite authority, the crown 
or the mesne lord may enter and hold the land 
so assured. 

But even where the corporation has the 
requisite authority, its acquisition of property, 
(whether real or personal), must be sanctioned 
by its constating instruments as falling 
within the scope of its«business or enterprise or 


(m) See also Stephens v. Mysore Reefs Ltd. (1902) i 
Ch. 745. Pedlar v. Road Block Gold Mims &‘c,Ltd., (1905) f 
Ch. 427. . 
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as incidental to it. That is to say, the doc- 
trine of ultm vires applies as much to the acqui- 
sition of property as to any other corporate 
transaction. Take the case of a railway com- 
pany. It cannot, under the Mortmain and 
other statutes, acquire any lands, unless it is 
authorised to do so, either by a general or a 
special statute or by a licence from the crown. 
But suppose it has the requisite authority. 
Even then the acquisition of lands, as also of 
the amount acquired, must fall within the 
scope of its business or enterprise. A railway 
company, for example, having power to buy 
lands, cannot buy more land there is neces- 
sary, nor in a locality where they would be of 
no use to it, or for the purpose of speculation. 
All these transactions would be ultra vires as 
outside the company’s powers. 

The above remarks apply to the acquisi- 
tion of personalty as much as to realty. Here 
the corporation retains the old common law 
right of acquiring as an ordinary individual 
has. But all such acquisitions must be neces- 
sary to or incidental to its business or enter- 
prise. 

An interesting question arises here. Sup- 
pose property has been conveyed to a corpora- 
tion which has not the Authority to acquire it. 
What are the legal effects of the transaction ? 

_ It may be laid down as a general rule that 
either party may rescind the transaction 
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and'ask for a ■ reconveyance, but that before 
such reconveyance is made, the property 
remains legally vested in the corporation (n). 

As a general rule, transactions entered into 
by corporations (at any rate statutory corpora- 
tions) will not be considered binding on any 
party as being ultra vires. This principle is 
not so rigorously applied as we might expect. 

The whole theory of implied powers of corpora- 
tions is an illustration of the relaxation of this 
rule in practice. We have seen that corpora- 
tions are allowed to deviate from the main line 
of their business or enterprise, provided such 
deviation is incidental to its main business or 
enterprise. But the courts have gone further. 

It has been held that if a corporation engage 
in a transaction which is duly authorised, and, 
as a.consequence, becomes involved in transac- 
tions which are not authorised, such transac- 
tions will nevertheless be supported, if they 

(а) are necessitated by special circumstances ; 

(б) could not have been foreseen ; (c) are tem- 
porary and (d) matters of management. This 
appears to have been laid down in Re Asiatic 
Banking Corporation, Royal Bank of India’s 
case (o). 

(«) This proposition is laid dcwrn on the authority of Mr. 

Brice ; see Ultra Vires p. 84 and the cases cited. See Ayers 
V. South Australian Banking Co., L. R. 3 P. C. 548. G. B. Ry, 

Co. V. Turner, (1872), 8 Ch. App. 149, Overseers of Putney v, -• 

L. Or S. W. Ry. Co., (1891) i Q. B. 440. ^ 

(p) L, R. 4 Ch, 252. ' 
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It should be noticed however that these 
ultra vires transaction will be supported only 
under the conditions set forth. If a corporation 
engages in a series of such transactions, it 
would not be allowed to claim exemption from 
the general rule. It is only when they are 
resorted to as temporary measure^ for escaping 
a difficulty which was not foreseen that the 
exemption will be allowed. Two cases cited 
by Brice illustrate the point. Thus in Sackets 
Harbor Bank v. Lewis Company Bank (p), it 
was held that the plaintiff company as also 
the defendant company, though prohibited by 
their charters from buying or selling any goods 
etc., was justified in receiving butter in lieu of 
a debt, when the debtor was unable to pay 
the same, and necessarily in selling the same, 
and here the inability of the debtor to pay the 
debt was unseen, selling of the butter was only 
a temporary expedient and a matter of manage- 
ment. Held accordingly that the tlansaction 
was binding. 

On the other hand, in ati American case 
cited by Brice " it was decided to be ultra vires 
of an insurance company to purchase and dis- 
count the bills of a policy holder in the hands 
■ of third parties with ^the intention of setting 
them off against his claim under his policy.” 
Here the company entered into a series of ultra 


iP) 11 Barb, 213. 
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wVes' transactions which could not be therefore 
supported (q). 

Hitherto we have been dealing with the Corporation 
principles of ultra vires, the term being taken 
in its primary and secondary sense. But, as ing bodies 
has been already stated, the term is used in a thX^powers 
third sense : to mean acts which though intra 
vires the corporations are ultra vires the 
officials who are charged with the control 
and management of the business or affairs of 
the corporation, A corporation can not act by 
itself. It acts by and through certain persons, 
variously known as the governing body, the 
Board of Directors, councillors, commissioners 
etc. These persons are the agents of the corpora- 
tion and can bind the latter in respect of deal- 
ings and transactions with third parties. But 
their-agency is derived from, and limited by, 
the powers which are given to them expressly or 
by implication in the constating instruments. 

Acts which are within the powers of the cor- 
porate body but forbidden its officials by the . 
constating instrunjents are ultra vires and are 
inoperative and do not bind the corporation. 

The reason for this is that the officials of the cor- 
poration, though they are agents of the latter, - 
are merely special agents. ,They are authorised 
to engage in certain transactions for the 


(f) Brice, l/Uta Vires, p. 178. Strauss v. Eagle Ins. Co., i 
50 Ohio. 59. * 
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purposes of the corporatioD, and, as is sometimes 
the case, expressly forbidden to engage in certain 
others. The outside world would thus have 
knowledge of the extent of their authority and 
should refrain from engaging in transactions 
beyond that authority. If they do so, they 
do it at their own risk and ,must look to 
the officials and not to the corporation. This 
is clearly brought out in a passage of Lord 
Wensleydale’s judgment in the well-known 
case of Earnest v. Nicholls. “All persons must 
take notice of the deed {i.e. of settlement) and 
the provisions of the Act {i.e. 7 & 8 Vic. c. 1 10), 
If they do not choose to acquaint themselves 
with the powers of the directors, it is their own 
fault ; and if they give credit to any unautho- 
rised person, they must be contented to look 
to them only and not to the company at barge. 
The stipulations of the deed which restrict 
and regulate their authority are obligatory 
on those who deal with the comfiany ; and 
the directors can make no contract so as to 
bind the whole company of shareholders, for 
whose protection the rules are made, unless 
they are strictly complied with”(>'). 

Of course, only those acts and transactions 
will be ultm vires which are forbidden or un- 
authorised by the constating instruments and 
which strangers may be expected to know 

(r) 6 H. L, C. 419. 
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from a perusal of the instruments. If an act 
IS not forbidden by the constating instruments 
and is within the powers of the corporation, 
it would not be judged ultra vires merely by 
reason of the fact that the officials had as a 
matter of fact been forbidden to do it. The 
court will noS inquire into the actual authority 
of the officials but into thtlx apparent authority 
so far as it can be gathered from the constating 
instruments. Thus a bye-law restraining the 
powers of directors is not binding upon strangers 
dealing with the company, provided they had 
no knowledge of the same, on the ground that 
such a bye-law forms no part of the memoran- 
dum and articles of association, which alone 
determined the powers of directors so far as 
strangers are concerned(s). 

■’ We have seen ultra vires acts or transac- Efifect of 
tions, execpt under special circumstances, actTortma- 
are invalid and will not be supported. Let us sactions. 
see what the full import of this is. 

(i) If the act is still executory, the corpora- 
tion as also th^ other party may repudiate 
it. Further if the officials of the corporation 
or the majority of the members propose to do 
an ultra vires act, they may be restrained from 
doing it by the minority or even by a single 
member. 

(^) Re Asiatic Banking Co. — Royal Bank of India's Case, ~ 

L. R. 4 Ch. 252, See per Sir C. J. Selwyn L. J. at. p. 2156-7 * 

Sir G. M. Giffard, at p. 262. J . 6 7 

26 
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(2) Let us suppose one of the parties to 
the transaction has done his part under the 
agreement, what is the position ? The general 
rule is that the other party may repudiate the 
transaction even at this stage and that the 
party who has done his part under the agree- 
ment has no cause of action against the other 
party undev the agreement, though, as we shall 
see presently, he may have a cause of action 
in equity for any benifits which th e other party 
may have received from him. 

(3) But let us go further and suppose that 
both parties to the transaction have done what 
they had promised. Can they reopen the whole 
transaction and ask to be reinstated in their 
original position ? This is a difl&cult point 
and the law can not be stated with any 
precision. It has been said that “ when 
ultra vires transactions have been completed,” 
then as between parties to them and the cor- 
poration, the matter is absolutely ended for 
all purposes and no further claim can exist 
on the part of the one against the other.” 
But what is meant by a “ completed ” 
transaction ? (t). 

There is an interesting question which 
arises here, vis., hov^ can a corporation 
which has entered into an ultra vires transac- 
tion (or the other party to it), in view of the 

a ' '' ' ■■ ■ ■ ' " ■■ , 


(/) See Brice Ultra Vires^ pp. 696 — 
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general law of estoppel, take advantage of its 
incapacity and give evidence of the same to 
repudiate the transaction ? The answer is 
furnished by Fry, L. J. in Bntish Mutual 
Banking Co. v. Charnwood Forest Railway 
Co. (u). “ It is plain that the action cannot 

succeed on any ground of estoppel, for other- 
wise the defendants would be estoppel from 
denying that the stock was good. No cor- 
porate body can be bound by estoppel to do 
something beyond their powers («).” 

As a general rule, a corporation is not bound Liability in 
by ultra vires transactions and is entitled to engage- 
repudiate them, provided they are not “ com- “ents. 
pleted.” From this we are not to infer that 
it has no liability in respect of such transac- 
tions. If for example, the corporation has 
agreed to buy some property ultra vires its 
powers, it may refuse to buy. Again, if the 
property has passed, but' the purchase money 
has not been paid, it may refuse to pay the 
purchase money. But while the corporation 
may thus repudiate ultra vires transactions, it 
may not at the same 'time appropriate any 
benefits under them. The equitable principle 
of accounting for benefits had and received has 
been applied to ultra vires transactions which 
have been executed by' one or other of the 

(«) 18 Q. B. D. p. 714. , ..r*. 

(i») Cf. Overseers of Putney v. L. fsf S. W. Py. Co. per» 

Bowen, L. J. (1891) I Q. B. p. 440. *' 
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parties, and the corporation (or the other party 
to the transaction) must account for any 
benefit it may have received under them. 

Thus in Biivge’s and Stock’s case (w), a life 
assurance company issued marine policies and 
received premiums payable on them. On a 
winding up, it was held that the claimants 
could not prove for losses on the policies, but 
that they were entitled to prove in respect of 
the premiums they had paid. 

Similarly, in Ex parte Key (x), where a 
company took a lease under an ultra vires 
agreement, it was held that the lessor was 
entitled to prove in the winding up for the 
use and occupation by the company of the 
premises. 

The principle of accounting for benefits 
had and received has been extended in varipus 
ways. It has been established by a series of 
decisions that ultra Vires advances made to a 
corporation which are utilised for the purposes 
of the corporation, either for discharging its 
debts or liabilities or for meeting any of its 
other necessities, must be repaid to the extent 
they have been so utilised. This was the deci- 
sion in Re the German Mining-case (y), the facts 
of which are as follows : a joint-stock com- 
pany was formed in England for working 

(£«;) Phoenix Life Ass, Co,, 2 J. & H. 441. 

(x) Purs km Paper Mills Co,, 16 W. R. 1103, 
ip) 4T)e a M. & a 19, 
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mines in Germany. The deed of settlement 
provided that the capital should be £$000 
and gave no power to the directors to raise 
money except by the creation of new shares. 
The capital that was paid up proved insufficient 
for the working of the mines. The wages of the 
miners being in arrears and other debts being 
due, the managing directors obtained advances 
from some of the shareholders for the purpose 
of paying those and prevented the mines from 
being seized under the law of the country. 
The directors also borrowed other sums on 
their personal guarantee from the bankers of 
of the company not for the repayment of the 
debts but in carrying on the business of the 
company in its ordinary course and they after- 
wards repaid the bankers these advances. On 
a winding up, it was held (i) that the advances 
made by the shareholders to pay debts of the 
company might be set off- by them with interest 
against a call. Turner L. J. observed as 
follows : “ I think that the shareholders by 
whom these advances were made would, in 
common with the other shareholders, have been 
liable to the miners and creditors who were 
paid by means of the advances, and therefore 
that assuming- the mines to have been properly 
carried on, upon which I have already observed, 
and shall presently observe more fully, and 
assuming the expenditure to have been properly 
incurred, (which upon the footing of thenmines ' 
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being carried on is not disputed), the decisi-on 
of the Master (viz, that the shareholders should 
be allowed to prove on their advances) ought 
to be upheld upon that ground alone” (z). 

(2) That although the advances made by 
the bankers did not constitute a debt due to 
them from the company, the directors having 
no power' to borrow, the directors were entitled 
to be allowed the amounts repaid by them to 
the bankers — the directors being trustees were 
in that character entitled to indemnity from 
their cestuique tmstent against expenses bona- 
fde incurred. 

It will be observed that the grounds of 
the decision in (i) and (2) are different. In (i) 
the shareholders are held entitled to prove on 
the ground that the advance, made by them 
were expended in the payment of the debts 
of the company. In (2) the directors are 
held entitled to prove on the ground that 
as trustees they ought to be indemnified for 
any losses they might have been put to in 
carrying on the ordinary business of the com- 
pany on behalf of the cestuique trustents. 

The doctrine laid down here has been 
followed in a number of cases. In Troup's case{ci) 
the directors of a company having no borrow- 

(z) Per Turner L. J. 4 De G. M. & G. p. 4r, 

^ («) Re Electric Telegraph Co. of Ireland, 29 Beav. 35! 

See also Hoards Case, 30 Beav. 225. 
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ing powers, being pressed for money by their 
contractor obtained for him on credit £‘2000 at 
a banker’s upon their guarantee. The contrac- 
tor afterwards agreed to abandon the plant etc. 
to the company on receiving ;^ 6 oo and being 
indemnified against the banker’s claim. Sub- 
sequently to this, the secretary of the company, 
with the sanction of the directors, borrowed 
£SOO in his own name for the company which 
was applied in paying the bankers and a 
judgment debt of the company. The company 
had the benefit of the plant. It was held that 
the secretary could recover from the company 
the money bonafidc applied for its benefit with 
interest. 

The principle underlying the decisions in 
these and other similar cases is well brought 
out jn a passage in Lord Selboune’s judgment 
' in Cunliffe, Brooks <& Co. v. Blackburn etc., 
which we shall quote here. “ The test is, has 
the transa’ction really added to the liabilities 
of the company ? If the amount of the com- 
pany’s liabilities remains in substance un- 
changed, but there is merely for the convenience 
of payment a change in the creditor, there is 
no substantial borrowing in the result, so far 
as relates to the position of the company. 
Regarded in that light, it is consistent with 
the general principle of equity that those who 
pay legitimate demands which they are bound 
in some way or other to meet and have had the 
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benefit of other people’s money advanced to 
them shall not retain that benefit, so as m 
substance to make these other people pay their 
debts I take that to be a principle sufficiently 
sound in equity : and if the result is that by 
the transaction which assumes the shape ot an 
advance or loan, nothing is really- added to the 
liabilities of the company, there has been no 
real transgression of the principles on which 
they are prohibited from borrowing” (6). 

The principle of accounting for benefits 
had and received not only applies where the 
advances have been expended in the payment 
of already existing debts but also where they 

have been expended in the payment of debts 
which accrued subsequent to the advances (c). 

Consistently with the principle enunciated 
above, it has been held that the creditors of a 
corporation whose advances have been utilised 
in the payment of its debts and have been 
devoted to its other necessities may not only 
prove for the advances they, had made, but 
further that they may hold any property which 
may have been deposited with them by 
way of security for such part of the ^ money 
advanced by them as has been applied in pay- 


% 


W'l Cttnliffe Brooks (s' Co. v. BlacJtburn, etc., 22 Ch. D, 
6it9 App.C. 857. 

(f) Baroness WenUsek v. River Dee Co., 19 Q. B, D. 
p. iSS- 
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ment of the legitimate debts and liabilities of 
the corporation (c). 

It should be clearly understood that in 
these ultra vires advances or loans to a corpora- 
tion, the creditor can only recover to the extent 
the corporation has been benefited by them 
and no further, and secondly, that it is 
for the creditor to prove how far the corpora- 
tion has actually been benefited by his 
advances (d). 

Almost every corporation owns some Corporate 
property, though ownership of property is not 
essential to its existence. It can own and 
acquire personalty to any amount, provided 
it is not ultra vires. As regards realty, it 
can not own and acquire any unless it is 
properly authorised either by a license from 
the rf:rown or by statute. The property is 
the exclusive property of_ the corporation and * 

not of the corporators, although they may de- 
rive benefits from it (e). Being corparate pro- 
perty it can only be used for corporate purposes. 

It can not be made liable for any transaction 
which is ultra vires the corporation and the 

(f) Cimlifie, Brooks Co. v. Blackburn, etc., 22 Ch. D. 

61. 

(d) Ex fartey Williamson, L. 5 Ch 309. Ee Cork dr 
Youghal Ry. Co. L. R. 4 Ch. 748. Cunlife Brooks 6^ Co. v. 

Blackburn, etc., 22 Ch. D. 61. , 

{i) Rev. Arnand, (1846), 9 Q. B. 806, 817, 818. Socie^ of 
Practical Knowledge v. Abbott, (1840), 2 Beav. 559, per Lord * 

Langdale M. R. at 564. 
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latter can always be restrained from misapply' 
ing the funds to ultya vives purposes (/). 


(/) Trevor Whitworthy 12 App Cas. 409. 

Colman v. Eastern Counties Ef. Co., 10 Beav. 1 ; 16 L. J. 


(Ch.) 73. 

East Anglian Ry* Co. v. Eastern Coiintiei Ry. Co.i ti 

C. B» 775. The Court of Common Pleas stated : * 

“ the funds can only be applied for the purposes directed and 
provided for by statute ” 



LECTURE VII. 

Municipalities. 

The history of municipalities in India 
goes back to the early days of the East India 
Company. ^ It is marked by two stages : 
(i) of chartered, and (2) of statutory municipa- 
lities. Madras enjoys the honour of being the 
oldest municipality in this country. The 
Kings of England have from very early times 
exercised the prerogative right of conferring 
corporate rights on towns and boroughs (a). 
This right can be delegated. In 1689, James II 
authorised the East India Company to establish 
a municipality at Madras. In pursuance of 
this delegated right the Company issued a 
charter establishing in that place a municipality 
and a Mayor’s Court. It was provided that the 
new municipality should consist of a Mayor, 
twelve Aldermen and sixty or more burgesses. 
The Mayor and the Aldermen could levy taxes 
to defray the expenses incurred in building 
a convenient town-house, etc. . . . “ for the 
greater solemnity and to attract respect and 
reverence from the common people.” The charter 
provided that the Mayor should always have 
carried before him when he went to the guild- 
hall or any other public place, two gilt silver 


(a) See Grant on Corporation pp. 16-18. flalsbury’s 
Laws of England, Vol. 8, pp. 314-15. 
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maces, and upon such occasions, the Mayor 
and the Aldermen might “ wear scarlet serge- 
gown all made after one form or fashion, such 
as shall be thought most convenient for the 
hot country. Tliey were also “ to have and 
for ever enjoy the honour and privilege of 
having rundelloes and kattysols* borne over 
them when they walk or ride abroad, on these 
necessary occasions within the limits of the 
said corporation.” 

In 1726, a Royal charter was issued re- 
establishing the municipality of Madras and 
establishing municipalities at Bombay and 
Calcutta. It directed “ that there shall be, 
for ever hereafter and within the said town or 
factory of Madraspatara aforesaid, one body 
politic and corporate, by the name of Mayor 
and Aldermen of Madraspatam and that such 
body politic and corporate shall consist of a 

Mayor and nine Aldermen and that 

the said body corporate, by name aforesaid, 
shall have perpetual succession, and shall and 
ma}' be Person able and capable in law to sue 
and be sued in any courts and causes whatso- 
ever : and shall and may have a common seal, 
for the benefits and affairs of the said corpora- 
tion, which common -^seal, they and their 
successors may break and change at their 
-pleasure,” Similar provisions were made for 
the municipalities established in Calcutta and 
Bombay. It may be noticed in passing that 
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the Mayor aud the Aldermen in addition to 
their municipal functions were given the 
judicial powers and duties of a Court of 
Record and of Oyer and Terminer. 

In 1753, the Company obtained a fresh 
charter in pla'.’e of the old one which they 
surrendered, '^fhe new charter, among other 
things, re-established the municipalities at 
Madras, Calcutta and Bombay, preserving 
their old constitutions. 

Our modern municipalities, whether in 
the Presidency towns or elsewhere are all 
statutory bodies. The municipalities in the 
three Presidency towns of Calcutta, Bombay 
and Madras are each governed by a special 
Act. All other municipalities have been 
established and are governed by one or other 
of the District Municipalities’ Acts that have 
been passed for the various provinces of India. 
As the law on the subject of municipal 
corporation is almost uniform over the whole of 
British India, we shall not go into each of 
the Acts that have been enacted, but shall 
mainly confine ourselves to the Bengal Muni- 
cipal Act of 1884 as amended by subsequent 
enactments. 

Before we come to deal with questions 
relating to matters of municipal adminstra- 
tion, we shall ’■.'iefiy discuss the relation of 
municipal bodies (i) to the Government of this 


Modern 
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country and ( 2 ) to its courts of law. The 
municipalities, though they are allowed some 
amount of independence and initiative, are not 
wholly independent bodies. B’rom their very in 
ception, they are largely controlled by the Local 
Government. First, in all municipal bodies, 
the members, commissioners as tl^iey are called, 
are either partly or may be wholly appointed 
by the Local Government (c) ; secondly, it may 
remove any commissionor for misconduct (i) ; 
thirdly, it is entitled to call for and inspect their 
books (e) ; fourthly, it is authorised to make 
rules, which have the force of law, intended 
to control the municipalities (/) ; fifthly, in some 
cases, its sanction or confirmation is necessary 
to complete the act or the transaction (^) ; and 
sixthly and lastly, it may dissolve any muni- 
cipality by superseding the commissioners (h). 

Relation of We now come to deal with the relation of 
ides municipalities to our courts of law. The various 

courts of Acts of legislature, which have established 
and are meant to govern municipalities, have 
charged the latter with the^ performance of 
certain duties and invested them with certain 
powers. In discharging their ^duties and 


(f) Secs. 14 and 16 of Act III of 1884 (B.C,) 
(f/) Sec. 19 tMd. 

(<?) Sec. 62 zdid, 

r (f) Secs. 15 and 6g(b) idid, 

^ (g) Secs. 59, 85, 158 s6id. 

{h) Sec, 65 ibid. 
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exercising their powers they must keep with- 
in the limits that have been prescribed. The 
courts in dealing with them treat them, as -a rule, 
more generously than other corporate bodies. 

For the purpose of enabling them to perform 
their public duties unimpeded, the courts have 
placed a mor? liberal construction on the statu- 
tory rights and duties of municipal bodies. But 
their acts are not outside the jurisdiction of 
courts of law.' In a case reported in rg 
Weekly Reporter, p. 309. “ probably the fisrt 

case of its kind ” one of the defences taken 
by the defendant municipality was to the effect 
that the courts had no jurisdiction to interfere 
with the actions of public bodies. The Calcutta 
High Court held that “ municipal as well as 
other public bodies are within the restraining 
jurisdiction of the civil courts which are com- 
petent to inquire into and control the actions 
of public bodies where' they have acted in 
excess or contradiction of the powers conferred 
upon them.” In other words, the doctrine of 
Ultra Vires applies to municipalities as much Docuine 
as to any other corporate body. Even where the appHerto^ 
decisions of municipalities acting in a quasi- municipal 
judicial capacity in certain matters are declared 
by the legislature to be final, the courts may 
inquire whether in coming to their .decisions, 
they acted within their powers in conformity 
to the provisions prescribed by law. ■' As 
Mukherji J. puts it in a recent case ; “ In these'' 
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cases it was pointed out that sec. ii6 docs not 
take away the jurisdiction of the civil court 
in a case in which it is alleged and established 
that the assessment the propriety of which is 
in controversy is open to objection on the 
ground that it is ultra vires ; in other words, it 
is only when the action of the^ municipality 
has been exercised in conformity with the 
powers conferred upon it by the Act, that the 
civil court has no authority to interfere, 
i The distinction is well founded on principle. 
A corporation which is invested with authority 
to assess taxes, is really invested with a quasi- 
judicial power, and although its action when 
taken in conformity with the provisions of the 
law which created the authority may not be 
liable to challenge in the civil courts, it does 
not enjo}. a similar immunity when that action 
can be challenged on the ground that it has b*een 
taken either in excess of or in contravention of 
the powers conferred upon it by the stS.tute.”(i) 
It should be borne in mind however that where 
the municipality while acting within its powers 
has come to a certain decision, that decision 
can not be impugned in a civil court on the 
ground that it was wrong and should not have 
been arrived at. The municipality has been 
authorised by the legislature to decide and 
' act in various matters that have been placed 

(i) Chairman o] Giridhi MunidpaUty Sures Chandra 
12 C. W. N., p. 709 (712). 
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under their charge. A court of law cannot 
take its place and decide in a particular case 
what should be done, provided the municipality 
has come to a decision in conformity with the 
provisions of law. From this it would follow 
that all questions of relative necessity, advant- 
age or facility being questions of municipal 
detail, the civil court will not seek to regulate 
them by challenging the decisions and acts of 
municipal bodies. 

Thus in F. W. Duke v. Rameswar Malta (j), 
where the defendant contended that the 
municipality had no power to order the open- 
ing of a bustee-road on the ground that such an 
opening was not necessary, the court held that 
they could not enter into the question of 
necessity. In that case, Banerji J. observed as 
follows : “There can be no doubt that the civil 
courts have jurisdiction to try the question 
whether the municipality had been acting within 

the limiCs of statutory power But 

then it does not follow that the civil courts 
have jurisdiction^to try the question whether 
the municipality, when it was acting within 
the limit of ^ its statutory power, was right 
in its judgment that a certain road should 
be opened.” This well-known principle of 
law has been confirmed in a somewhat 
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(y) I. L. R. 26 Cal. 81 1. 
28 
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recent case {k) decided by the House of Lords 
which laid down unanimously 
that municipalities must use their statutory 
powers honafide and reasonably, and if they so 
let their discretion as to the mode of acting 
can not be challenged. 

The municipality should then act honafide 
and reasonably, and above all, in conformity to 
law, if it wishes to remain outside the jurisdic- 
f tion of civil courts. An act may be perfectly 
' bonafidQ and yet is liable to be challenged on 
the ground that it goes beyond the powers 
1 of the municipal body. The latter may e 
' actuated by the desire to do some public good, 

: as also by the belief that it has the power 
to do the act in question. “But that does not 
affect the question before the court, for w a 
ever the motive, it would be the duty of the 
court to restrain the commissioner if his acts 
are in excess of his powers (1). 

We now proceed to discuss the constitution 
of municipal bodies, and their powers and 
duties. Our treatment of the^ subject will be 


tbeir powers somewhat general, avoiding details as far 

and duties ■ .« 4 . T !»/>-{* wmilfi oft. not 


as possible. Our primary object would be, not 
so much as to give an exhaustive catalogue of 
the powers and duties of these bodies as to 

Q) Mayor, Ss’c. of Westminster v. London dr* North 
Western Railway Co. (1905) A, C. p. 426. 

" {A ChaUldas Lalubhai v. Municipal Commissioner of 
Rom 6 ay,~B Bora. H. C. Rep. 85 ( 0 . C. J.) 
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attempt an exposition of the exact nature and 
extent of these powers and duties in the light 
of reported cases. 

And first as to their constitution : a muni- 
cipal body in a district town is composed of a 
number of commissioners and a chairman, 
elected or appointed, who also enjoys the rights 
and privileges of a commissioner (w). The 
number of commissioners in any municipality 
is fixed by the Local Government, but it may 
not be more than thirty or less than nine («). 
In some municipalites, all the members are 
appointed by the Local Government(o) ; in others, 
a certain proportion of them is elected by 
jiiale persons residing within the limits of the 
municipality (p) and having certain pecuniary, 
educational or professional qualifications, the 
rest is appointed by the Local Government. 
The commissioners remain in office for a 
definite period, e.g. in Bengal for three years 
from the date of their appointment or election. 
In some ' municipalities, the commissioners 
are entitled to elect a chairman from among 
themselves ; in other, he is appointed by the 
Local Government by name or official designa- 
tion (q). The commissioners are also entitled to 
— »■—- - , 

(m) Sec. 24, Act III of 1884 (B. C.) 

(n) Sec. 13 
(0) Sec. 17 zifid. 

(/) Sec. 14 
(^) Sec, 23 
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elect one of their own number to be vice- 
chairman (r). 

The Local Government exercises great 
control over the constitution of municipal 
bodies. It is empowered by the legislature to 
make rules for the purpose of the election of 
the commissioners, not inconsistent with the 
Act and subject to certain provisos(s). Secondly, 
it may, if it thinks fit, on the recommendation 
of the commissioners at a meeting remove any 
commissioner, appointed or elected, if such 
commissioner has been guilty of misconduct 
in the discharge of his duties or of any disgra- 
ceful conduct (t). The wording of the section 
makes it clear that the Local Government 
would not be justified in removing a commis- 
sioner unless the fact of misconduct has been 
ajscertained, and that if that fact is not proved 
there is no ground on which the Local Govern- 
ment can exercise its decision. The aggrieved 
commissioner is entitled to go to the civil 
court and ask the Local Qovernment to prove 
the misconduct alleged against him (u). 

Thirdly, the Commissioner of the Division 
may remove any commissioner— 

(a) if he refuses to act or becomes in- 
capable of acting or'' is declared 


w 

Sec. 25 zh'd. 

(4 

Sec, 1 5 

(0 

Sec. 19 i^'d. 

(u) 

Vijaya Ragava v. Secretary of State jor India, 

•'I.L.-R. 5 

< Mad, 466. 
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insolvent or is convicted of any non* 

, bailable offence ; or 

(b) if he has been declared by notification 

to be disqualified for employment in 
the public service ; or. 

(c) if he absents himself from six conse- 
cutive meetings of the commissioners 
without having obtained permission 
from the commissioners at a meet- 
ing ; or 

(d) if, in the judgment of the Commis- 
sioner of the Division, to be record- 
ed in writing, he has become dis- 
qualified to continue under sec 57 
of the Act (v). 

A right of appeal to the Local Govenment 
is given to the commissioner so removed. 

Fourthly and lastly, the Local Govern- 
ment, as we have already pointed out, may make 
an order declaring the .commissioners of any 
municipality to be incompetent, or in default, 
or to have exceeded or abused their powers and 
supersede them for a definite period (w). When 
such an order 'has been made the commis- 
sioners shall, as from the date of that order, 
vacate their « office, and all their powers and 
duties shall be exercised and performed by 
the Local Government, and all property 


(p) Sec. 20 
(w) Sec. 65 
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vested in the commissioners shall vest in 
the Local Government. The latter shall be.in 
power in place of the commissioners for the 
period prescribed in the order, after the expira- 
tion of which steps shall be taken for the 
election or appointment of the commissioners. 

For the purpose of enabling municipal 
bodies to discharge their duties consistently 
with their powers, the legislature has vested in 
them certain proprietory rights. Sec. 30 of the 
Bengal Municipal Act (1884) as subsequently 
amended enacts as follows ; 

“All roads, including the soil, and all 
bridges, tanks, ghats, wells, channels, and 
drains in any municipality (not being private 
property and not being maintained by Govern- 
ment at the public expense) now existing or 
which shall hereafter be made, and the pave- 
ments, stones and other materials thereof, and 
all the erections, materials, implements and 
other things provided, therefor, shall vest in, 
and belong to, the commissioners. . 

“But the Local Government may, from 
time to time, by notification, exclude any road, 
bridge, or drain from the operations of this 
Act or of any specified section of this Act, 
and may cancel such notification’wholly or in 
part ; 

“ Provided that, if •the cost of the construc- 
tion of the work shall have been paid from 
^the Municipal Fund, such work shall not be 
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excluded from the operation of this Act or of 
any specified section of this Act without the 
consent of the Commissioners at a meeting.” 

There have been numerous decisions in 
England and in India on the question of the 
nature of the proprietory right in roads, etc., 
which are vested in municipal bodies. “ The 
conclusion to be derived from the authorities 
seems to be this ; all the stratum of air above 
the surface and all the strat um of soil below 
the surface which, in any reasonable sense, can 
be required for the purposes of the street, as 
street, vest and belong to the local authority”(x). 
In the section that we have quoted above, the 
words “ including the soil” did not appear in 
the Act of 1884 but they have been introduced by 
the amending Act of 1894, (sec. 22). In 1886, in 
a case against the Municipality of Naihati, it 
was laid down that the word roads comprised 
only the surface of the roads without any 
depth, tfiat it did not include the sub-soil 
beneath the road, and that the subsoil did not 
belong to the municipality but belonged to the 
Zemindar in wHose estate the road was situat- 
ed. It was further decided in that case that 
the Act was not intended to deprive any 
person of any private right that he might have 
in the land used as a public road or to vest that 
right in the municipality ; and that when the 

{cc) Finchley Electric Light Company v. Finchley 
District Council, L. R. (1903) i Ch. 437, at p, 441. 1* • 
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land was no longer required for a public road, 
the owner was entitled to have it (y). 

This decision followed the decision in the 
English case of Vestry of St. Mary Newing- 
ton V. Jacobs, reported in (1872) L. R. 7 Q. B, 
p. 47. But the interpretation that the judges 
in this case put on the word “ street ” corres- 
ponding to the word “ road ” in our Act was 
found to be too narrow, and accordingly in 
1878, in the well-known case of Coverdale v. 
Charlton (z) the courts put a somewhat larger 
interpretation so as to include not only the 
bare surface of the street (or road) but also as 
much depth below the surface as is essential 
to the making, maintenance, occupation and 
exclusive possession of the street for the use of 
the public, and as the municipality might 
require for the doing of all those things that 
are commonly done to or under the streets "(or 
roads). 

The Amending Act of 1894 has incorpora- 
ted this interpretation of the word “ street ” 

(y) Chairman of Naihati Mimki^ality v. Kisori Lai 
Goswami L L. R. 13 Cal. 171. 

See also Modhu Sudan Kundu v. Promoda Nath Ray^ 
I. L. R. 20 Cal. 732 ; Nihal Chand v. Azmat Aii Khan^ L 
L, R. 7 All p. 362 ; Mubarak Shah v. Toofany^ L L. R. 4 
Cal p. 206. 

(z) (1878) L. X 4 Q. B. p. 104. 

See also Pur^i^ss v. Norihwkh Local Boards 6 Q, B. D. 
264* Wandsworth Board of Works v, Ifni ted Tek/hone 
^13 Q. B. D. 904. R, V. Kupers etc. of County of London etc., 
25 Q. B. D. 362. Finchley Electric Light Company y. Finchley 
^ Urban LFstrict Council, L* R. ('1903) i Ch. 437, 
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by introducing the words “including the 
sdil.” In a case decided by the Madras High 
Court in 1901, the amendment was recognised 
and given effect to, and the Indian law on the 
point was brought into tone with English 
decision(a). At present it is quite clear that 
under the Act, the municipality enjoys a right 
in the subsoil of the road, etc., vested in 
them, not of course down to the middle of the 
earth, but in as much of it as is necessary for 
carrying out the purposes of the Act, 

There is another question which has arisen 
in this connection, viz. whether the municipality 
is vested not only with the subsoil, but also 
with the column of space over the roads. 
Covevdale v. Charlton (6) decided that the word 
“street” probably meant and included not 
merely the surface but so much above it also 
as was requisite or appropriate for the preserva- 
tion of the road and for the usual and intended 
purposes. This view has been followed here. 
In Nagav Valah Narsi v. Municipality of Dhan- 
dhuka(c), the Bombay High Court decided that 
if the column of space standing over the street 
were occupied by projectors, the interception 
of air and light would greatly impair the use of 
the street as street and that so far therefore the 

(a) S, Sundamm Aryar v Tke Madura Municipal Council^ 
L L. R. 25 Mad. p. 635. 

{b) {1878) L. R. 4 Q. B. D. 104. 

{c) I. L. R. 12 Bom, p. 490. 


29 
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column of space is vested as part of its pro- 
perty in the municipality. 

Having determined the extent of the pro- 
prietory right of municipal bodies in roads 
etc., we shall now proceed to determine the 
precise nature of this right. The section we 

have quoted says all roads etc., “shall 

vest in and belong to the Commissioners.” 
Does this confer the absolute right of ownership 
on municipal bodies? It was contended in 
R. V. Brojo Nath De (d), which was decided in 
1877 under Sec. 10 of Bengal Act.. Ill of 1864, 
where the same words as above occur, that 
since public highways became vested in and 
belonged to the commissioners, the latter 
could dispose of this property in any way they 
pleased, provided they did so for the purposes 
of the Act. The High Court of Calcutta over- 
ruled the contention and held that the muni- 
cipal commissioners did not have any such 
large power andthatneither theynor a /ortion 
their vice-chairman could stop up or divert 
public highways. 

This view is in conformity Vv^ith the deci- 
sions of English courts. In the case of 
Coverdale V. Charlton, (e) the broad' proposition 
of law was laid down vis. “ The Boards’ 
property in the street is not general property 

^ (d) I. L. R. 2 Cal. 425. 

(e) '1878) L R. 4 Q. B. D. 104. ' 
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or a species of property known to English 
common law, but is a special property created 
by statute and vested in the Board for public 
purposes and it is limited by reference to the 
period during which the street is used for the 
particular purpose of a highway and that 
period ceases when that purpose has ceased.” 

The question as regards the nature and 
extent of the proprietory rights of public bodies 
was gone into at some length in the Madras 
case which we have just referred to. 
Bhashyam Ayyangar J. after having discussed 
the leading cases in England and India summed 
up his views as follows : “ The conclusion 
to be drawn from the English case-law 
is that what is vested in urban autho- 
rities under statutes similar to the District 
Municipalities’ Act is not the land over 
which the street is formed, but the street 
qua street, and that the property in the 
street thus created in a municipal council is 
not general property or a species of property 
known to the common law, but a special 
property vested by statute and vested in a 
corporate body for public purposes, that such 
property as it has in the street continues 
only so long as the street is a highway and 
that when it ceases to he a highway by being 
excluded by notification of Government under 
sec. 23 of Act. II of 1884, or by being legally, 
stopped up or diverted or by the operation o| 
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limitation (assuming that by such an opera- 
tion, the highway can be extinguished ( the 
interest of the corporate body determines, and 
that the clauses directing or authorising the 
corporate body to sell have reference only to 
property absolutely vested in it, but as to 
property in which its interest ceases it has 
nothing to sell ” (/). ^ 

Beside the properties which are vested in a 
municipal body by the operation of the Act, it 
may, for the purposes of the Act, acquire 
landed properties, freehold or leasehold, by 
agreement with private owners (^). It may also 
make a compulsory purchase of land through the 
Local Government acting under the provisions 
of the Land Acquisition Act, 1891 {h). Such 
purchase must be for the purposes of the Act ; 
otherwise, the municipality may be restrained 
by an injunction from paying for the land jn 
question out of its funds. The declaration 
made by the Local Government under sec. 6 
of the Land Acquisition Act, 1894, to the effect 
that the land going to be acquired is needed for 
a public purpose is conclusive eyjdence that the 
land was really needed for such purpose. But 
this does not in a suit brought ^against the 
muncipality for restraining it from paying for 

{/) 5 . Smdaram Aiyar^v. The Madura Mumdpal 
Council, 1 . L. R. 25 Mad. 635 at p. 647. 

^ (f) Sec, 34, Act in of 1884 (B. C.) 

^ IJi) See 35 ibid. 
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the land out of its funds oust the jurisdiction 
of the civil courts to enquire whether it is really 
needed for the purposes of the Act. The courts, 
however, will not interfere with the discretion 
of the municipality in deciding whether the 
acquisition of the land in question is needed 
for the purposes of the Act, if it has acted pro- 
perly and reasonably (i). 

Beside these landed properties, the legislature 
has vested in municipalities certain funds. Sec. 
67 of the Bengal Municipal Act, (III of 1884) 
enacts as follows : — 

“ All sums received by the Commissioners, 
and all fines paid or levied in any municipality 
under this Act, and all other sums which, under 
the sanction of Government, may be transferred 
to the Commissioners, shall constitute a fund 
which shall be called the Municipal Fund, 
and shall, together with all property of every 
nature or kind whatsoever, which may become 
vested in -the Commissioners, be under their 
control and shall be held by them in trust for 
the purposes of this Act.” 

The municipality, it is clear, holds its 
funds and properties in trust for the purposes 
of the Act. 'Accordingly it cannot employ 
the same or proceeds of the same for any purpose 
not contemplated by the Act. As we have 


Municipal 

funds. 


( 1) Sasiri Ram Chandra v. The Ahmedabad Municipality^ 
1. L. R. 24 Bom. p. 600, per Ranade J. at p. 604 & at p. 606. 
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already seen in the case last cited, the civil 
courts will not seek to interfere with the dis- 
cretion of the municipality in deciding what is 
necessary for the purposes of the Act. “ All 
questions of relative necessity, advantage, or 
facility are questions of municipal detail, and 
it is not within the province of a Civil Court 
to regulate their details (/ ).” 

But in a case of clear misapplication of 
[ funds, the court may stop it by an injunction. 
Thus in Vaman Tatyaji v. Municipality of 
Sholapuf{k), it was held that the municipal funds 
could not be employed for the purpose of 
keeping a band, and accordingly an injunction 
: was granted restraining the municipality from 
1 employing its funds for such purpose. 

The power to enter into contracts is one 
of the common law incidents of corporate 
bodies. Our municipalities enjoy this power 
under certain statutory restrictions. Sec. 37 of 
the Act enacts as follows r 

“The Commissioners may enter into and 
perform any contract necessary for the purposes 
of this Act. 

“Every contract made on behalf of the 
Commissioners of a municipality in respect of 

(/■) Sasfri Ram Chandra v. The Akmedahad Municipality. 
I. L. R. 34 Bom p. 600 at p. 606. 

I, L. R. 32 Bora. 646. 

- Attorn^.General'i. Aspinall^ a My. & Cr. 613; 

- Atiern^-peneral v. Mayor oj Took, 4 My. & Cr. 17. 
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any sum exceeding five hundred rupees, or which 
shall involve a value exceeding five hundred 
rupees, shall be sanctioned by the Commissioners 
at meeting, and shall be in writing and signed 
by at least two of the Commissioners, one of 
whom shall be the Chairman or Vice-Chairman, 
and shall be sealed with the common seal of 

B 

the Commissioners. 

“ Unless so executed, such contract shall not 
be binding on the Commissioners,” 

The section lays down, first, that the con- 
tracts entered into by municipal bodies must 
be necessary for the purposes of the Act ; other- 
wise, they would be ultra vires. Secondly, that 
contracts in respect of any sum exceeding five 
hundred rupees, or which will involve a value 
exceeding five hundred rupees shall be accom- 
panied by certain formalities. Our courts, 
following English decisions, have construed 
these formalities as imperative and have requir- 
ed substantial compliance' with them. In the 
absence of such compliance the contract is 
void. The courts have gone so far as to 
exempt the municipality from any liability 
whatsoever, even in respect of what has been 
done under the contract, on the ground that the 
provisions laid down by the legislature have 
not been observed. Thus in RadhaTcissen Das 
V. The Municipal Board of Benares (1), the court 


{/) Radhakissefi Das v. The Municipal Board of Benaxes^ 
1 . L. R. 27 All. p. 592. 
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held that where a contract had not been enter- 
ed into in the manner provided by the legisla- 
ture, no suit could be maintained in respect 
thereof, even though there had been part 
performance of the contract and the plaintiff 
was claiming merely for the value of work done 
and of materials supplied, notwithstanding 
the provisions of sections 65, 70 and 72 of the 
Indian Contract Act. 

Of the many powers that have been conferred 
on municipal bodies, the most important, as 
well as the most formidable, is power to tax 
those who are within their jurisdiction. We 
have already seen that the charter of the East 
India Company establishing the municipality 
at Madras authorised the Mayor and Aldermen 
to levy taxes for certain purposes. Our modern 
municipalities are vested with a similar power 
by the legislature which has to be exercised 
under certain restrictions. 

See also Ramaswamy Cheiti v. The Munidppd Council of 
Tanjore^ I. L. R. 29 Mad. 360. 

Ahmedbad Municipality v. Submanji I, L. R. 27 Bom. 618. 

Chairman South Barrackpore Mmiicipality v. Amulyanath 
Chatter]il. L, R. 34 Cal 1030. 

But see Abaji Sitaram v. Trimbuk Municipality^ L L R. 
28 Bom. 66, when Jenkins C. J. observes that in a case of 
executed consideration, action will lie though the formality of 
sealing has not been observed. 

See also the following English cases : — 

Yotmg &* Co, V. M ayor of Royal Limington Spa L. R. 8 
Q, B. D. 579 ; <1883) L. R. 8 App. Cas. 517. 

British Insulated Wire Company Ltd. v. The Prescot Urban 
^ Dishrict Council, (1895) L. R, 2 Q, B. 463. 
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The power to levy rates, taxes, tolls, cus- 
toms, etc. from the king’s subjects is not one 
of the ordinary incidents of corporate bodies. 
Whatever may be the powers individually 
possessed by corporations which exist at 
common law, or by prescription or impli- 
cation, there is no doubt that statutory 
corporations can exercise no such power as 
levying of rates and taxes, etc., unless autho- 
rised by statute to do so ; and that “ if a 
a corporation established by Parliament is 
empowered by statute to impose certain tolls 
upon those who make use of its property, etc., 
it cannot impose any further tax upon them 
and claim anything beyond that which the 
statute empowers it to claim (m).” 

Sections 85 and 86 enact as follows : 

“ The Commissioners may, from time to 
time,’ at a meeting convened expressly for 
the purpose, of which due notice shall have 
been given, and with the sanction of the Local 
Government, impose, within the limits of the 
municipality, one or other or both of the follow- 
ing taxes : — 

(a) a tax upon persons occupying hold- ‘ 
ingsVithin the municipality according 
to their circumstances and property 
within the municipality : 


(m) Grant on “The Law of Corporations" p. 7. 

30 
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Provided that the amount assessed upon 
any person in respect of the occupation of any 
holding shall not be more than eighty-four 
rupees per annum ; or 

{d) a rate on the annual value of holdings 
situated within the municipality : 

Provided that such rate shall not exceed 
seven and a half per centum qii the annual 
value of such holdings, except within the 
municipalities of Howrah, Patna, Dacca, and 
Darjeeling, in which it shall not exceed ten 
per centum on such annual value ; and provided 
also that no rate shall be imposed on any 
holding of which the annual value is less than 
six lupees : 

Provided that both the taxes shall not be 
in force at the same time in the same ward.” 

“ The Commissioners may, from time to 
time at a meeting convened as aforesaid, 
and with the sanction of the Local Govern- 
ment order that the following tax, fee, tolls, 
and rates, or any of them, be levied within 
the limits of the municipality in addition to 
either of the taxes mentioned in the last 
preceding section — 

(a) a tax on carriages, horses and other 
animals named in the'fifth schedule ; 
{d) a fee on the registration of carts ; 

(c) tolls on ferries and (subject to the 
provisions of sections 158 and 159) 
tolls upon bridges and metalled roads ; 
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’ (a) a water-rate not exceeding seven 
and a half per centum on the annual 
value of holdings when the houses 
and lands are situated in streets 
supplied with water, and not exceed- 
ing six per centum when the houses 
anc^ lands are situated in streets 
not so supplied ; 

(e) a lighting rate not exceeding three 
per centum on such annual value ; 

(/) a fee for the cleansing of Katrines ; 

Provided that the taxes mentioned in 
clauses (aOj {^) and (/) shall not be leived in 
any municipality unless the provisions of Part 
VII in respect of clause (d) or of Part VIII in 
respect of clause (<?) or of Part IX in respect 
of clause (/), shall have been extended, wholly 
or partly, to such municipality in the manner 
hereinafter provided.” 

The sections empower the commissioners 
(i) to levy a tax on occupiers of holdings 
within the municipality according to their 
circumstances an'd property within the muni- 
cipality; (2) to levy a rate on the annual 
value of holdings within the municipality ; and 
(3) to levy certain taxes, fees and tolls on 
carriages, horses, carts, bridges, etc., and certain 
rates to defray the expenses of water and light 
supply. Their power, it should be observed, * 
is to be exercised subject to the sanctJbn of 
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the Local Government and to the provisos, 
already mentioned, as also strictly in con- 
formity with the procedure laid down. It is 
a wdl established principle that in construing 
these provisions which invest the com- 
missioners with power to tax the subject, the 
courts will scrutinise them mos^ closely and 
construe them with the utmost strictness (n). In 
levying any rates, taxes, etc., the commissioners 
are bound to observe the necessary formalities. 
Where there has been any ommision, the tax is 
illegal and no one is bound to pay it. This 
was laid down in Leman v. Damodaraya {0). The 
act of its own force creates neither any taxes 
nor any tax-payers, but provides that if the 
proper measures are taken, both may come into 
existence, and empowers the commissioner to 
take these measures. There is no provision for 
taxing at all otherwise than by prescribing the 
machinery. If it do.es not exist, there can be 
no tax at all ; nor unless it is applied, can there 
be any debt due from any person. 

This has been followed in Joshi Kalidas 

Sevakram v. The Dakar Town Municipality (p). 

In this case, the municipally, under the powers 

« 

(«) See JDwarka Nath Duif v. Addya Sundari Mittra 
and others, I. L. R. 21 Cal. 319, per Beverley J. at p. 325. 

{(?) I. L. R. I Mad. 158. 

(p) I. L. R. 7 Bom. 399. 

The Municipality of Shohpur v. Sholapur Spif^^ms' 
and Wiaving Co., I. LJl. 20 Boin. 732, 
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conferred upon them by Bombay Act VI of 1873, 
convened a meeting at which it was resolved to 
impose a house-tax. Notice of the meeting was 
not served on three of the commissioners and no 
notice specifying the business to be transacted 
therein was posted up at the KachaH as 
required bv see ii, cl. i of the Act. The 
plaintiff sent a notice to the municipalty im- 
peaching the legality of the tax. He paid the 
tax and then sued for a refund. It was held 
that the provisions of sec. ii, cl. i, as to notice 
of meeting are not directory, but obligatory, 
and that notice to all the commissioners of the 
meeting at which the taxing resolution was 
passed being a material part of the machinery 
provided by the Act for imposing a legal tax 
was a condition precedent to the validity of 
of that tax. The tax was consequently 
declared illegal, notwithstanding that the tax 
had been sanctioned by the Local Government. 

But it is for the person who alleges illega- 
lity to prove that the regular procedure for 
imposing a tax has not been followed. In the 
the absence of such proof the court will presume 
that the municipality has used the regular 
procedure and that the common course of busi- 
ness has been followed in the case in question. 

Along with the ~ power of taxation, the 
municipality possesses certain powers of a 
^«^ 52 -judicial character which authorise it to 
determine the amount of tax etc., that may ^ 
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levied in a particular case (q). The Act makes 
the decisions of the municipality on questions 
of assessment final, except in regard to certain 
matters which we shall notice presently where 
the civil court is entitled to interfere and set 
aside the assessment made by the municipal 
authorities. Sections 1 13-116 provide as follows : 

“ Any person who is dissatisfied with the 
amount assessed upon him or with the valuation 
or rating of any holding, 

or who disputes his occupation of any 
holding or his liability to be assessed or rated, 

may apply to the Commissioners to review 
the amount of assessment, valuation, or rating 
or to exempt him from the assessment or rate (r). 

“ Every application presented under the 
last preceding section shall be heard and 
determined by not less than three Commis- 
sioners, who shall be appointed in that behalf 
by the Commissioners at’a meeting. The Com- 
missioners so appointed, after taking such 
evidence and making such enquiries as they may 
deem necessary, may pass such „order as they 
shall think fit in respect of such application. 

“ The decision of such Commissioners, or of 
a majority thereof, in such cases shall be 
final ” (5). 

(^) Sec. 87 to 1 15, Bengal Act III of 1884. 

(f; Sec. 113, 

~ (s) Sec: 114, th'd. 
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“Unless good cause shall be shown to 
the satisfaction of such Commissioners for 
extending the time allowed, and save as is 
otherwise expressly provided in this Act, no 
such application shall be received after the 
expiration of one month from the date of publica- 
tion of the notice required by section 112 
relating to^the list containing the assessment, 
valuation or rating in respect of which the 
application is made, or after the expiration 
of fifteen days from the date of service of the 
first notice of demand for payment at the 
rate in respect of which the application is 
made, whichever period shall last expire (/).” 

“ No objection shall be taken to any assess- 
ment or rating in any other manner than 
in this Act is provided (?#). 

There has been a large number of decisions 
on^ the subject of the powers of assessment, 
valuation and rating possessed by municipal 
bodies and on the jurisdiction of civil courts 
to inquire into their validity. Tlie law on this 
point has been throughout uniform and consis- 
tent. It may bp enunciated thus ; a civil court 
is bound to accept as conclusive the assessment, 
valuation or rating made by the municipality, 
being the only authority on whom the power 
of making the assessmejnt etc., has been placed 


(t) Sec. 1 1 5, t&td. 
(?/) Sec. 1 1 6, 
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by law and cannot substitute for that assessment 
etc,, one made by itself; and further it ought 
not to interfere with the municipal assessment 
etc,, unless the rules prescribed by the law for 
making the assessment etc., have been broken or 
unless there has been malqfides or manifest 
error [v). The question now is, what are the 
circumstances in which the civil couit is entitled 
to interfere with the decisions of municipal 
bodies on questions of assessment, valuation or 
rating. They are : — 

(1 ) where there is no legal tax to pay ; 

(2) where there is no liability to pay ; 

(3) where the assessment, valuation or 
rating has been made on wrong 
basis or principle. 

We have already considered this point in the 
two cases we have cited — Leman v. Damodaraya 
(w) and Jashi Kalidas Sevakaram v. jDakor T 6 tmi 
Municipality {x). The Act by itself does not 
create any tax but it authorises the commission* 
ers to levy a tax by taking certain measures. If 
they fail to take the necessary measures and 
yet proceed to levy, any person can refuse to 

(v) See Momr v, Borsad MunicifaUty, I. L. R. 24 Bom. 
607* • 

Kasandas Baghunathdas v. Ankkshvar Mvniciialitv 
I. L. R. 26 Bom. 294. ^ '' 

Manessur Das v, Munidpality af Chapra, I. L. R. i Cal 

409. 

. (w) I. L. R. I Mad. 158. 

_ (x) I, L. R. 7 Bom. 399, 
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pay on the ground that there is' no legal tax 
to pay. When the refusal is made on this 
ground, the court as we have seen, is entitled 
to enquire into the validity of the tax and on 
being satisfied that the tax is not validly 
imposed, may set aside the assessment or 
valuation or rating. 

The courts ^ave always distinguished between 
two questions, first, the question as regards 
the amount of assessment, rating or valuation 
and secondly, the question as regards the' 
Uability to pay, When the person assessed 
disputes the amount of the assessment, valua- 
tion or rating, he has no other remedy except 
V what is provided by sections 113-115 of the 
Act. But where the person assessed disputes 
his liability to pay, then notwithstanding the 
above mentioned sections and sec. 116, the court 
will inquire into the question of his liability. 
The municipality cannot get hold of any 
person they please and- assess him, and then 
plead under section 1 16 of the Act want of 
jurisdiction of the civil court to question its 
conduct. As the section was originally framed 
it was somewhat ambiguous and was as 
follows : “ No objection shall be taken to any 
assessment or rating, nor shall the liability of 
any person to be assessed or rated questioned 
in any other manner or By any other authority 
than in this Act is provided.” On the strength 
of this section, the Municipality of Bar4sal» 
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contended that the civil court had no juridic- 
tioii to question the assessment of the muni- 
cipality, even though the allegation was that 
the person assessed was not liable to pay, as 
he did not occupy any holding in the munci- 
cipality within the meaning of sec. 85 of the 
Act. Beverley J. overruled the contention on 
the ground that the word liability ” in sec. 
1 16 had no application to a dispute as’ to 
whether a person assessed to a tax did or did 
not occupy a holding and held that a suit 
brought to set aside an assessment on the 
ground that the person assessed did not occupy 
a holding was not barred by the provisions of 
sec. n6 (y). 

Since this decision, the section has been 
amended by leaving out the words, “ nor shall 
the liability of any person to be assessed or rated 

be questioned” “or by any oiher 

authority.” The section as it stands now makes 
it absolutely clear that the civil court has 
jurisdiction to entertain suits to set aside a 
municipal assessment on the ground that the 
person assessed is not liable tp pay and to set 
aside the assessment, if the ground has been 
made out. 

Thus, in Tuticorn Municipality v. South 
Indian Railway (s), where a tax was levied from 


(y) I. L. R. 21 Cal. 319 at p. 337. 
fg) I. L. R. 13 Mad. 78. 


\ 



MUNICIPALIttES. 


243 


a person who was entitled to exemption under 
the 'Act, it was held that a suit to set aside the 
assessment would lie. Similarly in Corpovaiion 
of Calcutta v. Standard Marine Insurance Co. 
{a), where the company had been taxed under 
sec. 87 of the Act, it was held that they were 
not liable to be taxed as they did not have any 
place of business within the limits of the 
Calcutta Municipality but carried on business 
by their agent at the offices of the latter. 

We have said that the civil court will not 
challenge a municipal assessment, valuation or 
rating where the dispute is one as regards the 
amount. But even here the court will 
entertain a suit if the complaint is that the 
amount assessed has been worked out on a 
wrong basis or principle not authorised by the 
Act. This was laid down by the Calcutta 
Higii Court in the case of Nando Lai Bose v. 
Corporation of Calcutta (6), and followed ever 
since. There the plaintiff’s house was assessed 
on a wrong basis. Chief Justice Garth held 
that “ the authority of this Court to remove the 
proceedings of inferior courts in the exercise 
of their judicial function is unlimited 


if the commissioners were exceeding the juris- 
diction in making the ^assessment, it seems 
clear that we have the power to quash it upon 
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(a) I. L, R. 22 Cal, 581. 

(d) I, L, R. II Cal 27s at p, 278. 
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certiorayi, in spite of sec. 17 in the Calcutta 
Municipal Corporation Act, 1876.” 

The two important cases which have 
settled the law on this point are Navadwip 
Chandra Pal v. Purnananda Saha (c), and Kame- 
swar Prosad v. Bhabua Municipality (d). In the 
former case, the municipality had .-split up one 
holding with one assesment into two holdings 
with two assesments and thus claimed a larger 
aitiount than was legally due. It was held 
that the assessment was ultra vires and was not 
binding. In the latter case of Kameswar 
Prasad the commissioners purporting to act 
under sec. 85 had assessed a person upon his 
property and circumstances not only within 
the limits of the municipality but also outside 
those limits. The assessment was set aside as 
ultra vires and illegal. 

The question as to the jurisdiction of- the 
civil court to challenge municipal assessment 
was discussed at some length by Mukerji J. 
in the well-known case of The Chairman of the 
Giridih Municipality v. Srish Chandra Majum- 
dar (e). The learned judge, after having gone 
through English, American and Indian deci- 
sions, summed up his conclusions as follows : 
“ It has been repeatedly ruled that errors in 
assessment which constitute irregularities merely 

^ ‘ I L. K. 27 Cal 849. 

- 35 Cal 859 ] *S 1 C, J2 C* W, N. 709. 
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and do not go to the ground-worlc of the tax 
and render the assessment void, can be corrected 
only in the manner provided by statute which 
creates the authority and the remedy so pro- 
vided must be treated as exclusive. On the other 
hand where the defects in assessment are 
jurisdictional, rendering them void, the persons 
aggrieved thereby are entitled to invoke the 
ordinary judicial remedy, and all clear viola- 
tions of law give rise to jurisdictional question. 
In other words, while mere erroneous exercise 
of judgment is not reviewable by the civil 
court, any excess of jurisdiction makes the act 
liable to challenge.” 

To make the law on this point still clearer 
we shall now give a number of cases where 
the decision of the municipal authority has 
been held conclusive and not liable to be 
challenged in a civil court. 

We now come to _ deal with the various 
statutory powers which have been conferred on 
municipal bodies for the purpose of enabling 
them to take measures of improvement, sani- 
tation and c®nservancy within the areas 
under their control. Generally speaking these 
powers are of a discretionary character. • The 
municipality is vested with a discretion as 
to whether it should exercise any of its powers 
in a particular case. It may be responsible to 
the Local Government for its failure to exercise, 
its powers for public benefit. But it. is not 
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other statu- 
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responsible to any private person for any such 
failure, even if the latter has been put to atiy 
loss thereby. Thus under the old section 
339 of the Bengal Municipal Act, 1884, the 
district municipality had an absolute discre- 
tion in the matter of granting licenses to 
the owners of markets. The section ran as 
follows : ^ 

“ Every license granted under this part 
shall be liable to the payment of a fee not 
exceeding twenty rupees, and shall be in force 
until the end of the year, and the commissioners 
may grant such license, year by year, on 
the certificate in writing, under the hand 
of the chairman, annually renewed, that the 
land is fit to be used as a market for the sale 
of provisions as aforesaid.” 

The section came up for construction in 
Moran v. The Chairman of Motihary Munic/pa- 
. (/)• There the municipality had by refusing 

sanction put an end to an already existing 
market to the profit of a market established by 
itself. Pigott, J., held that “it is within the 
discretion of the commissioners to grant or refuse 
a license,” and that the Act afforded no 
remedy to aggrieved persons. The decision 
was followed in a similar case which came up 
before Prinsep and A^nir Ali JJ. Both the 
Judges were of opinion “ that is entirely within 


if} I, L. R. 17 Cal 329. 



MUNICIPALITIES. 


247 

th^ discretion of the municipal commissioners 
to grant or refuse a license and courts have no 
longer a jurisdiction to control such power, 
however arbitrarily exercised (^).” 

Since these decisions, the Amending Act of 
1894, sec. 91, has introduced after the words 
“ and the commissioners ” in the section 339 as 
quoted above the following clause for the 
purpose of safe-guarding the rights of the 
owners of already existing markets. 

“ Shall as regards markets lawfully estab- 
lished at the time of the extension of this 
part to the municipality, and in all other 
cases.” 

Under the section as it now stands, the 
municipal authorities are bound to grant a 
license to the owner of an already existing 
market, provided the necessary certificate is 
forthcoming, but can exercise their discretion 
as regards other kinds of markets. 

Secondly, municipalities enjoy a discretion 
as to how they should exercise their powers. 
The legislature has entrusted them with certain 
duties to be discharged consistently with 
certain prescribed powers. So long as they keep 
within their powers, they are the sole judges of 
how they should perform their duties. The civil 
court will not take the place of a public body and 

(g) R.v.Muhmda Chandra Chaiterji, 1 . L. R. 20’Cal. 
654. ' * 
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dictate to it how it should discharge its obliga- 
tions to the public. As we have already seen, 
all questions of relative necessity, advantage or 
facility are questions of municipal detail and 
the’ civil court will not seek to regulate them by 
challenging the decisions and acts of municipal 
bodies. Provided the municipality^ act bond fide 
and reasonably, the courts will not interfere. 
This principle has been established by a series 
of decisions, English and Indian. 

Thus in Duke of Bedford v. Dawson (/?), Jesse 1 
M. R. while construing the expression “ for 
the purpose ” observed as follows : “ This means 
that when the words ‘ for the purpose ’ are used, 
that does not imply what the plaintiff or some 
one else think the purpose, or what the court 
may think is the purpose, but it means what 
the public body entrusted with the power by 
the legislature may in their honest and reason- 
able exercise of judgment think necessary for 
the purpose. They are to be the judges, subject 
to this, that if they are are manifestly abusing 
their powers, and purporting to use the law 
for a purpose for which manffestly it is not 
intended, the court will say it is not a fair and 
honest judgment and will not allow it.” 

Similarh’', in a somewhat recent case {{) 
which we have already cited, the House of 

_(A) L. R. 20 Exch, 383. ■ 

(») ^ Mayor etc. of Westmmisier v. L, N. IV. Hy. Cb., 
^ L. R. (1905) A. C. 426. 
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Lords laid down the principle that if muni- 
cipalities use their statutory powers bond fide 
and reasonably their action as to the mode of 
acting cannot be challenged. In that case, 
Lord Lindley, J., observed as follows : “ Matters 
of detail, of taste, and of expense in executing 
works authorised by statute are left to the 
constructing authority ; and their decision on 
such matters is not open to review in an action 
for an injunction unless the court is of opinion 
that the statutory authority is a mere cloak 
to screen an unauthorised work.” 

In this country there have been a large 
number of cases where the exercise of the powers 
of municupjl bodies has been challenged by 
private persons but upheld by the court on the 
basis of the principles enunciated above. 

Section 175 of the Bengal Municipal Act, 
i884^_authorises the commissioners to require 
owners or occupiers of any land to do any- 
thing to it or to execute ’any work in respect 
of it, provided the cost does not exceed the 
sum of Rs. 300. If the work is not done within 
the time specified in the requisition, the 
commissioners, under section 180 of the Act, may 
enter upon th^ land and “ perform all necessary 
acts for the execution of the work or doing 
of the thing required.”^ It was held in Re 
Joges Chandra Dutt {j) that under the section 


(j) 16 w. R., p. *85. 

33 



250 MUNICIPALITIES, 

f 

the municipality has a discretion both as to the 
objects upon which they should proceed and 
as to the manner in which they should do so. 

Similarly in F. W. Duke v. Rameswar 
Malta (k), where the defendants contended that 
the municipality had no power to order the 
opening of a bustee-road on the ground 
that such an opening was not necessary, the 
court held that it had no jurisdiction to try 
the question whether the municipality, when 
it was acting within the limits of its statutory 
power, was right in its judgment whether a 
certain road should be opened. 

We shall notice one more case, viz., Patel 
Panachand Givdhar v. Ahmedabad Municipa- 
lity (/), which was decided by the Bombay High 
Court. Tiiere the question raised was whether 
the removal of a particular building was required 
for the purposes of public convenience. „ The 
court held that “ the legislature has confided 
to the municipality, and the municipality alone, 
the duty of deciding what measures within 
its legal powers are for the public convenience, 


(k) I. L, R. a6 Cal. 8u. 

(/) L L. E.. 82 Bom. 230 at p. 233. 

See also Nagar Valab Narsi v. Mimkipaiit'^ af Dhan 

dkuka, I. L. R. 12 Bora. 490. 

Ahm€4abad Municipality v. Mmilal Udmath L L. R. 19 

Bom, 212, 

Municipal Cmimissimcrs for fh €iiv of Madras v, 
" Parfkasaradi, I, L. R. ii Mad. 341. 
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and’ its discretion is not subject to control 
by the courts.” 

Thirdly and lastly, it is an established 
principle of law that municipal corporations 
will be allowed in the exercise of their powers, 
a much greater freedom than will be accorded 
to ordinary commercial corporations under 
similar circumstances. This was clearly 
enunciated in the well known case of Galloway 
V. Mayor, etc., of London (m), and has been fol- 
lowed ever since in England and in this country. 
Following this case the Bombay High Court 
laid down the principle in Ollivant v. Rahim.’ 
tula Niif Mahomed (n) that “ where an Act gives 
power to a municipality or corporation for 
the public benefit, a more liberal construction 
should be given to it than where powers are to 
be exercised for private gain or other advantage.” 
In thdt case, the eaves of two of the plaintiffs’ 
buildings projected two -feet over the street 
and descended to about two feet and nine feet 
respectively above the level of the roadway. 
The municipality ordered the plaintiff to 
remove the eaves as constituting an obstruc- 
tion within the meaning of section 195 of 
Act III of 1872 and Act IV of 1878. It was 

(m) L. R. I Eng. and Ir. App. 34. 

{n) L L. R. 12 Bom. 474.^ 

See also Qumfan v. Corporation of Bristol^ L. R. 17 
Eq. 524. Brice or Ultra Vires, p. 16. 

See also Bagshaw v. Buxton Local Board of Healthy 
L. R* t Ch. I). 220 at pp. 223, 224, * 
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held that for the eaves to constitute an obs* 
ttuction within the meaning of the section, 
ii is not necessary that there should be a real 
practical inconvenience to the public traffic 
in the street. Traffic along the street means 
traffic along the whole of the street, and the 
eaves were considered to constitute an obstruc- 
tion to traffic in the part of the street over 
which they projected. 

Here the municipality had the power to 
order the removal of obstructions to traffic in 
the street. The court decided that that power 
could be exercised, when there was some 
obstruction, even though the obstruction did 
not cause real practical inconvenience to the 
public traffic in the street. 

Not only would the powers of municipal 
bodies be construed more lib 'rally by the court 
than those of private corporations, but tiie 
proceedings of the former will be criticised less 
rigourously than those of the latter. Thus 
in the case of Lord H. UlicTc Browne v. Womesh 
Chandra Roy (o), where themunicipalauthorities, 
acting under Sec. 73 of the Bengal Municipal 
Act 1864 (p), had entered upon the defendant’s 
land and cleared away the jungle growing on 
it, -it was held that th$y were entitled to do so 
on the report of their medical officers and that 

(&) {1S67) 7 W» R. 213. 

^ This corresponds to sec. 180 of the Bengal Municipal 

cAct of 1SB4. 
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tKey were not bound like a judicial officer to 
summon each individual and to sit and hear 
evidence on both sides in the presence of the 
parties concerned and further that they were 
not bound to inspect each particular spot of 
land personally and individually and to as- 
certain by evidence whether the jungle growing 
there was injurious to the- health of the 
neighbourhood or not. 

We shall now consider powers of a quasi- 
legislative character which have been conferred 
on municipalities. They relate to the making 
of rules and bye-laws. A municipal body as 
also other corporate bodies have, in common 
law, the power of making bye-laws. But there 
is this important difference between the bye-lavrs 
of municipal corporations and those of non- 
minjicipal corporations, viz., the bye-laws of the 
latter are obligatory on its members only, but 
those of the former are obligatory upon all 
the inhabitants of a district over which they 
have jurisdiction (g). In this country, the power 
of making bye-laws has been specially 
conferred by legislation. Sections 350 and 351 
of the Bengali Municipal Act, 1884, enact as 
follows : — 

“ The Commissioners of any municipality 
may, from time to time, at a meeting which shall 
have been convened expressly for the purpose? 


Bye-laws. 


ig) See Grant on Corporations, p. 77* 
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and of wliich due notice shall have been givto, 
frame such bye-laws as they deem fit, not being 
inconsistent with this Act or with any other 
general or special law for— 

(o) regulating traffic, and for prevention 
of obstructions and encroachments, 
and of nuisance on or near the 
roads ; 

(aa) prohibiting the letting-off of fire- 
arms, fire- works, fire-balloons or 
bombs, except (i) with the permission 
of the commissioners or a member of 
the Ward Committee or a municipal 
officer empowered by the commis- 
sioners in this behalf, and (ii) on 
payment of fees at such rates as may 
be sanctioned by the commissioners 
at a meeting ; 

(5) regulating the use of, and the preven- 
tion of nuisances in regard to public 
water-supply, bathing and washing- 
places, streams, channels, tanks and 
wells ; 

(c) regulating the disposal of sewage, 
offensive matter, carcasses of animals, 
and rubbish, and the management 
of privies, "drains, cess-pools and 
sewers ; 

' (d) regulating cremations and burials 
and the disposal of corpses ; 
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* (e) preventing nuisances affecting the 

public health, safety or convenience ; 
and 

(/) effect to the objects of this 

Act ; 

and may, by such bye-laws impose on 
offenders against the same such reasonable 
penalties as they think fit, not exceeding the 
sum of fifty rupees for each offence 

and, in case of a continuing offence a 
further penalty not exceeding twenty rupees for 
each day after written notice of the offence 
from the commissioners. 

Bye-laws made under this Act shall not 
take effect unless and until they have been 
submitted to, and confirmed by the Local 
Government, nor shall such bye-laws be con- 
firmed — 

unless one month at least before the making 
of the application, notice- of the intention to 
apply for confirmation has been given in one or 
more of the local newspapers circulated within 
the municipality to which such bye-laws relate, 
or if there be no such newspapers, then in such 
manner as the commissioners may direct ; and 
unless, for one month at least before any such 
application, a copy of the proposed bye-laws 
has been kept at the office of the commissioners, 
and has been kept open during the office hours 
thereat to the inspection of the inhabitants^ of * 
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the municipality to which such bye-laws relate, 
without fee or reward." 

^ ♦ ■*> lil # 

The Local Government may cancel its 
confirmation of any such bye-law, and there- 
upon the bye-law shall cease to have effect. 

It follows from the general principles of 
the doctrine of ultra vires that municipalities in 
this country can make bye-laws only in regard 
to matters specified above, as also in the manner 
prescribed. The bye-laws to be valid must 
keep within the limits imposed by the legisla- 
ture. No doubt, the courts as a rule deal with 
them more generously than with private 
corporations. But this will not protect 
them from the interference of the courts of law 
if their bye-laws manifestly go beyond the 
prescribed limits (r). 

Sec. 350 enacts that “ the commissioners . . 
may . . frame such bye-laws . . not being* in- 
consistent with this Act or with any other 
general or special law.” Bye-laws are in- 
consistent only if they alter and thereby 
contradict the Act, and in determining this, the 
object and policy of the whole Act must be 
considered (s). Further, bye-laws must not be 

(r) Chairmanoj Howrah Munidpality v, Montanee Bewah^ 
24 W. R, Cf. *]o. CoTporaiion of Calcutta v. Jadav Hoofyp 
L. R, 20 Cat 605. Munmpalitv of Bombay v. Sunder 
I. L. R. 23 Bom, 980. Tribhovan v, Ahmedahad Muniapailfy^ 

I L, R, 3^ Bom. 331 , 

L Tribhovan v, Ahmudabad MunkipalUy^ !, L. R. 37 
Rom. p. 331 . 
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inconsistent with any other general or special 
law in? force in this country. This prevents 
municipalities from making bye-laws, the effect 
of which would be to make that lawful which 
is by general or some special law unlawful or 
that unlawful which the general law or some 
special law declares to be lawbil (f). But this 
does not prevent them from creating new' 
offences (ti). 

Beside laying down certain limitations the 
legislature has prescribed a certain procedure 
to be followed by municipalities in making 
bye-laws. The courts require strict adherence 
with the procedure, any substantial deviation 
from it being considered fatal to the validity 
of the bye-law in question (v). There is one 
important point in connection with the 
procedure which is worth our consideration at 
this stage vis., necessity of confirmation of 
bye-laws passed by municipalities by the Local 
Government before they become operative. It 
should be borne in mlhd~£haf the Tonfirraation 
by the Local Government of a bye-law which 
is ultra vires or illegal does not make it intra 
vires or legal or operative. This has been 

- T-l — *■ I - ■ 

(d London’s (Chamberlain) Case, 5 Co. Rep. 62b. ; 
Calder & Heebie Navigaiion Co. v. Pilling, 14 M. & W. 76 ; 
Toronto (City) Municipal Corn. Virgo, (1896) A. C. 88 (P. C.) 

(te) Gentel v. Rapps, (1903) i K. B. 160. 

(») Q. E, V. Yttsuf Khan, I. L. R. 8 All 677. 

33 
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the decision of English as also of Indian 
courts (w). 

Beside fulfilling the statutory requirements 
laid down by the legislature, the bye-laws of 
mumcipahties must fulfil the requirements 
which are insisted on by common law. The 
bye-laws of municipal corporations as also of 
other corporations must be just and reason- 
able (.r). A bye-law which is manifestly partial 
and unequal in its operation between different 
classes or unjust or made in bad faith or 
clearly involving unreasonable interference 

with the liberty of those subject to it will not 

be supported by courts of law (y). 

There is a class of bye-laws which are 
rather closely scrutinised by the courts of law 
VIZ those that seek to interfere with the rights 
and liberties of those who are subject to 
<hem(4 A very strong and decided, opinion 
was expressed on this point in an Allahabad 
W the mam facts of which are as fo llows : 

/o/mSl, I Q- B., 475. ^ruse V. 

cases) 39 at 48, /f;* Westropp, C * J ' * 

ClaJunv pde l\!oI-^ rK ^' ^ Q. B. 34; 

2 K. B. 855. ’ ^ ^ 424 1 Sc^// V. A 7 W. (igoi 

S *4 All, 439. 

(i) r- L. R. 20 Cal. 60s. 

*L. R. 19 All, Board of Cawnjiore, I. 
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The p.laintifl was the owner of a long 
established market. The municipality of 
Cawnpore established a market of their own 
and wanted to close the plaintiff’s market. Sec- 
tion 55 of Oudh and N. W. P. Municipalit}? Act 
authorised municipalities to make rules 
prohibiting or controlling the establishment or 
maintenance of markets and controlling their 
management. The old rule which the Cawn- 
pore municipality had framed under this 
section did not permit them lawfully to close 
the plaintiff’s market ; so they got a new rule 
passed, with the sanction of the Local Govern- 
ment, to the following effect : “ No person shall 
establish or maintain a public market, etc., . . 

. . , in any place without the sanction of the 

Board or except under such conditions as the 
Board may from time to time prescribe.” Armed 
with this rule the municipality proceeded to 
close the plaintiff’s market. The latter brougiit 
a suit for injunction. Edge, C. J., and Blair, 
J., who heard the appeal, after characterising 
the conduct of the municipality as not altoge- 
ther free from considerations of a malqfidc 
character, observed as follows : “ In our opinion, 
. . . it never could have been the intention 

of the legislature to give power to a Municipal 
Board to make a rule which would enable 
them to confiscate private rights in markets, 
where the holding of the market and tin^ 
maintenance of the market could not be objected 


26 o 


municipalities. 


to on public grounds without malting any 

n “ghtsarl 

it wi th. ■ T T tell us that 

Boa^X tt, ' “ “Pon Municipal 

.-ttrsi-s?”':"""*"- ■ 

:“r 

not to cast slur upon the legislature of having 

Before we close this part of the subiect 

Bombay High Court (6), There the munidnal 
commissioners acting under sections 6 and , 
of Bombay Act XXVI of .850 had confeed 
on their managing committee the power to try 
persons charged with haying broket thdr 
rules or bye-laws and to levy fines upon them 
was held that municipal commissioners ap-' 

1 omted under Bombay Act XXVt of I'Sto had 

refeLce to breacST’ with 

by them under the Act'a^d Thaf’’^"' 

to try offenders 
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Local Boards. 

The growth of local institutions outside Early 
the cities was of slower growth. In Madras and ^’story. 
Bombay there were semi -voluntary funds for 
local improvements which formed the founda- 
tion for local self-government. In Bengal and 
the United Provinces consultative committees 
assisted the district officers in the management 
of funds devoted to local schools, roads 
and dispensaries. The system of raising local 
cesses current under the Native Governments 
was first sought to be replaced in Sindh by 
Bombay Act VIII of 1865. That Act gave 
power to levy cess on land, or shop or office 
ift the same way as land-revenue. It pre- 
supposed the existence of local executive 
committees, but made no provision for their 
constitution. In 1866 an Act was passed for 
the levy of a local rate in the Madras Presi- 
dency, but the rate-payers took no part in the 
administration of the funds. In 1869 an Act . 
was passed for the levy of cess on land, fixing 
th e maximum, and for the recovery of the cess 
by landholders from their tenants. The 
proceeds of the cess were to be administered by 
committees nominated by the Government and 
under the supervision of the Collecfor. * 
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Lord Mayo. 
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Extension 
of the 
principle 
fay Lord 
^Ripon, » 


In 1870 Lord Mayo adopted the policy of . 
financial decentralisation and the resolution 
of the Government was in tiiese terms : “ Local 
interest, supervision and care are necessary 
to the* success in the management of funds 
devoted to^ education, sanitation, medical 
charity and local public works. The operation 
of this resolution in its full meaning will 
afford opportunities for the development of 
self-government, for strengthening municipal 
institutions, and for the association of Natives 
and Europeans to a greater extent than hereto 
in the administration of affairs.” As a conse- 
quence of this policy, there was a wide develop- 
ment of legislation for local purposes and in 
1871, new Acts were passed in Madras, Bengal, 
the United Provinces and the Punjab. These 
Acts provided for the levy and collection of 
rates, divided the country into local fund circles, 
and constituted consultative boards, nominated 
or elected, mostly under the presidency of the 
Collector. For the following ten years, this 
system of management by the boards was 
nominally working, though in" reality, the 
members of the boards took little interest and 
left the management of the funds entirely in 
the hands of the officers of the district. 

In 1881-82, the Government of Lord Ripon 
issued orders for the reorganisation of local 
ir^titutions and for the extension of the 
principle of local self-government. Under ttiese 
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orders the existing local committees were to be 
'replaced by a net work of boards all over the 
country and the lowest administrative unit 
was to be small enough to secure real interest 
on the part of the members and the various 
minor boards were to be subordinate to a 
district board, on which the minor boards were 
represented. The Government also transferred 
to these boards certain items of provincial 
revenue, and assigned to them a proportionate 
share of the provincial expenditure. Acts were 
accordingly passed in the several provinces, 
with variations suitable to the conditions of the 
locality (a). 

Under these Acts each province devised a 
system of boards of different gradations. In 
Bengal, a district board was constituted for 
each district and the establishment of subordi- 
nate local boards was left to the discretion of the 
Cocal Government. In Bombay and the United 
Provinces, two grades of local boards were 
created, the district board, and the taluk board 
and in Madras there was a third grade, namely, 
unions of viUages. We shall now proceed to 
examine the constitution, functions and powers 
of the local boards, with special reference to the 
Bengal Local Self-Government Act of 1885. 

Local boards are mostly under the control 
of the Local Governments, They are created 

(a) Bengal Act III of 1885 ; Madras Act V of 1884 ^ 
Bombay Act I of 18S4; Act I of 18S3 (Central Provintes) ; 
Act XX of 1883 (Punjab) ; Act III of 1906 (United Prowices), 


Local Se 
Govern- 
ment Ac 


Control 0 
Local Gci 
vernraent 


LOCAL BOARDS. 


264 

by and their jurisdiction is limited by the 
notifications of the Local Governments. The. 
members are partly elected and partly or wholly 
appointed by the Local Government (h). The 
Lieutenant-Governor may make rules for the 
qualification of persons entitled to vote for 
election of members of local boards as well as 
of persons entitled to be members of local 
boards (c), may remove any member under 
specified circumstances (d), can see that the 
proceedings of the local authorities are in con- 
formity with the law and can annul any pro- 
ceedings not so in conformity (e), can inspect all 
books, proceedings and records (/), can appoint 
an officer to be inspector of local works (g), can 
make rules for certain purposes (h) and can on 
persistent default in the performance of duties 
imposed on it by law supersede a local board for 
a period to be specified in a notification (/). 
Lastly, several acts and transactions of the local 
boards require the sanction and confirmation 
of the Local Government for their validity (;). 


(^) Sec. 7 of Act III of 1885 (B. C.) 

(^r) Sec. 9, 13 iMd. 

{d) Sec, 1 8 iUd, 

{e) Sec* 12 idid, 

(/) Sec. 121 i&id. 

(^) Sec. 13 ibid, ^ 

Sec. 138 ibid 
Sec. 1 31 ibid, 

Hi) "Sec, 32 129 ihd 
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In Bengal, district boards are to be establish- 
ed in each district, but the Lieutenant-Governor 
may by notification establish a local board 
in any sub-division or in any twO or more sub- 
divisions combined ik). A district board shall 
consist of such number of members, not being less 
than nine, as fixed by the Lieutenant-Governor 
and may include elected and appointed members, 
provided that if there be no local board within 
a district, the whole of the district board shall 
consist of appointed members {1). A local 
board shall consist of such numbers of members, 
not being less than six, at the discretion of the 
Lieutenant-Governor (w). The term of office of 
members, other than those appointed by official 
designation, shall be fixed by rules made by the 
Lieutenant-Governor (n). Every district board 
shall be presided over by a chairman who shall 
be appointed by the Lieutenant-Governor or 
should the Lieutenant-Governor in any case so 
direct, be elected by the .members of such board 
from among their numbers, subject to his 
approval ( 0 ), and every district board shall from 
time to time elect one of its members to be 
vice-chairman {f). Every local board shall elect 


(A) 

Sec, 

6 iiid^ 


Sec. 

7 ibid 

{m) 

Sec. 

S ibid. 

{») 

Sec, 

16 ibid. 

io) 

Sec. 

22 ibid\ 

U>) 

Sec. 

23 ibid 2 
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(b) all powers and duties of the district 

board or local board may, until such 
district board or local board is 
reconstituted, be exercised and perfor- 
med by such person or persons as the 
Lieutenant-Governor may from time 
to time appoint in that behalf ; 

(c) when a district board is superseded, 

all property vested in it shall, pending 
the reconstitution of the board, be 
vested in the Lieutenant-Governor (a)- 

On the expiration of the period of super- 
session specified in the notification, the board 
shall be re-established, and the persons who 
vacated their offices under clause (a) shall be 
eligible for appointra ent or election. Neverthe- 
less it shall be lawful for the Lieutenant- 
Governor to direct that a local board.thus 
re-established shall consist entirely of appointed 
members, although such local board may have 
been established in a district mentioned in the 
third schedule of the Act (y). 

Every district board shafl be a body 
corporate by the name of “ the district board 
of (name of district) ” and shall have perpetual 
succession and a common seal, with power to 
acquire and hold prop&rty, both moveable and 


(») Sec. 132 iitd. 
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innaoveable, and, subject to any rules made by 
the Lieutenant-Governor under the Act, to 
transfer any such property held by it, and to 
contract and do all other things necessary for 
the purposes of the Act, and may sue and be 
sued in its corporate name {w). 

From and after the establishment of a 
district board in any district all roads, bridges, 
channels, buildings and other propert}’’, move- 
able or immoveable, held by, or under the 
control and administration of, the district road 
committee or any branch committee in such dis- 
trict for the purposes of the Cess Act, 1880, shall 
for the purposes of this Act, be under the control 
and administration of such district board ; 

Provided that all village-roads within the 
limits of any union established in the said 
district shall be under the control and adminis- 
tration of the union committee (x). 

Every road, building or other work cons- 
tructed by a district board from the district 
fund shall be vested in the district board by 
which it has been constructed (y). 

There shai^ be formed for each district a 
fund to be called the “ district fund,” and there 
shall be placed to the credit thereof — 

(i) the balance of the district road fund 
of the district, after payment of the 
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{w) Sec. 20 ibid, 
(x) Sec. 73 ibid, 
(j) Scr, 75 ibid. 
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expenses mentioned in section 109 of 
the Cess Act, 1880, as amended by 
this Act ; 

(2) all sums levied within the district as 

fines, penalties or otherwise under 
this Act ; 

(3) all sums accruing within the district 

under the provisions of the Cattle- 
trespass Act, 1871, from pounds 
which have not been transferred to 
any union committee under section 
III of this Act ; 

(4) all receipts in respect of public ferries 

within or on the boundary of the 
district which have been placed under 
the management of the district board 
under the provisions of the Bengal 
Ferries Act, 1885. 

(5) all receipts in respect of any schools, 

hospitals, dispensaries, railways, 
tramways or other buildings, institu- 
tions or works, which may have been 
constructed by, vested in or placed 
under the control and administration 
of a district board under Part III of 
this Act ; 

(6) all sums which may be alloted to the 

district board from the provincial 
^ revenues by the Lieutenant-Governor 
- , for any of the purposes mentioned in 
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Part III of this Act, or for any other 
purpose ; 

(7) all sums contributed to the district 
board by local bodies or private 
persons. 

The district fund shall be vested in the 
district board, and the balance standing to the 
credit of the fund shall be kept in such custody 
as the Lieutenant-Governor from time to time 
directs (,2). 

The district fund shall be applicable to 
the following objects, and in the following 
order : — 

Firstly : — To the payment of any sums 
which the district board may be liable to pay 
as interest upon loans raised by it under 
section 50 for the purposes of this Act, and to 
the formation of a sinking fund, when required. 

S'econdly : — To the payment of any sums 
which the district board may under this Act, 
from time to time, have undertaken to pay as 
interest on capital expended on any works 
which may directly improve the means of com- 
munication within the district, or between such 
district and other districts. 

Thirdly : — To the payment of such percen- 
tage as the Lieutenant-Governor may, from 
time to time, direct, towards the cost of audit, 
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and towards the cost of establishments in any 
office of account, or in any treasury. 

Provided that the total amount, which any 
district board may be required to pay on this 
account, shall not in any year exceed two per 
centum on the whole amount of the district 
fund for such year. 

Fourthly : — ^I’o the payment of the salaries 
of the establishments employed by the district 
board for the purposes of this Act, and of any 
pensions and gratuities granted under section 3 
and section 35, and to the payment to the Gov- 
ernment of such percentage as the Lieutenant- 
Governor may, from time to time, direct on 
the salaries of such establishments in considera- 
tion of the Government undertaking to pay 
the leave and pension allowances of such 
establishments. 

Fifthly ; — To the payment of expenses 
incurred by the district board in the perfor- 
mance of the duties imposed by this Act, and 
in the construction, repair and maintenance of 
any works which may become vested in, or be 
placed under the control and administration 
of, such Board under Part III of this Act. 

Sixthly : — To the payment, 'at such rates 
as the Lieutenant-Governor may direct, of the 
travelling expenses incurred by members of the 
district board in attending meetings of the 
' board or meetings of a joint-committee. 
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Seventhly : — To the payment of expenses 
incurred by the district board under section 80 
of this Act. 

Eighthly ; — To investment in any local 
debenture loans issued by the Government of 
India, or by any municipal authority or local 
authority, for the construction of public works 
which may directly improve the means of com- 
munication within the district or between such 
district and other districts ; 

Provided — 

(1) that no sum shall be expended from 

the district fund in the construction 
of any channel for the purposes of 
irrigation ; 

or for the purposes of drainage con- 
nected with any irrigation-works in 
charge of public officers ; 

* or for the improvement or main- 
tenance of any water channel on 
which tolls are levied, when no por- 
tion of the proceeds of such toil? is 
paid into the district fund ; 

(2) that no part of the district fund shall 
be applied to the construction, repair 
or maintenance of any road within 
any municipality which has been, or 
may hereafter be, constituted under 
the Bengal Municipal Act, 1884, 
unless such road shall have been ex- ‘ 
pressly excluded from the operation 

35 
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of the said Act under section 30 
thereof (a). 

Every district board, and every local board 
with the sanction of the district board, may 
from time to time make rules as to — 

(a) the time and place of its meetings, 

the business to be transacted at 
meetings, and the manner in which 
notice of meetings shall be given ; 

(b) the conduct of proceedings at meet- 
ings, the due record of all dis- 
sents and discussions, and the 
adjournment of meetings ; 

(c) the custody of the common seal and 

the purposes for which it shall be 
used ; 

(d) the division of duties amongst its 

members ; 

(e) the powers to be exercised by the 

chairman or vice-chairman, or by 
sub-committees or members to whom 
particular duties are assigned ; 

c 

(f) the persons by whom receipts shall be 

granted for money^ received under 
this Act ; 

(g) the duties, appointment, leave, sus- 
pension and removal of the officers 
and servants of the board ; and 


(r) Sec. 53 
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(h) other similar matters ; 

and may from time to time repeal or 
alter such rules. 

Rules made under this section, consistent 
with this Act, shall be subject to the sanction 
of the Lieutenant-Governor, and shall, if sanc- 
tioned by him, be published in such manner as 
he may direct ; and shall have the force of law 
so long as they are consistent with the. rules 
made by him under this Act (b). 

Every district board or local board em- 
powered in this behalf by the Lieutenant- 
Governor may make bye-laws for carrying out 
all or any of the purposes of this Act. Such 
bye-laws shall have the force of law when 
confirmed by the Lieutenant-Governor and 
published in such manner and for such time as 
the Liehtenant- Governor may direct (c). 

Among the important functions of district 
boards are the establishment, maintenance and 
management of pounds, primary and middle 
schools and, if authorised, of High English 
Schools, and of dispensaries and hospitals, the 
construction and maintenance of railways, 
tramways or other means of communication or 
of any means and appliances for improving the 
supply of drinking water. 'It is the duty of the 
district board to provide for sanitation, and 
to appoint, pay and manage the work of ail 
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public vaccinators. It shall be lawful for a 
district board to provide measures for the relief 
of famine, establish and maintain staging 
bunglows and samis, offer rewards for the 
destruction of noxious animals, hold fairs and 
exhibitions and generally to carry out any 
other local work likely to promote the health, 
comfort or convenience of the public. 

A local board may make due provision for 
matters transferred to its control and admini- 
stration by the direction of the district board, 
but shall not incur expenses or undertake 
liability to any amount exceeding the limit 
conferred by the district board 

The local board may, with the consent of 
a union committee, delegate to such committee 
the management of so much of any road under 
the management of the local board as ' may be 
situated within such union and such union 
committee shall thereupon do all things neces- 
sary for the maintenance and repair of the 
portion of road so assigned to it, and shall be 
responsible to the local board in that behalf (d). 

The local board may, with the consent of 
a union committee, delegate to such committee 
the execution of any work of sanitation, 
drainage or water-supply affecting the union{e). 

{d) Sec. 1 10 idid. This section has been amended by 
' Sec. 49 Bengal Act V of 1908. 

,'■ (e) Sec. IIS idid,, but see Sec. 55 of Bengal Act V of 

1908, 
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The Lieutenant-Governor may, by order in 
writing, constitute any village or group of 
villages into a union ; and may prescribe for 
such union the number of members of which 
the union committee shall consist. Such 
number shall not be less than five or more than 
nine. It shall be lawful for the Lieutenant- 
Governor from time to time to vary or annul 
such order (/). 

Such members shall be elected from among 
the residents of the union, in accordance with 
rules made by the Lieutenant-Governor under 
this Act, and shall constitute the union* com- 
mittee of such union (g). 

A union committee as the agent of, and 
subject to the control of, the local board shall, 
within the union, have the control and adminis- 
tration of, and be responsible for, all matters 
except such of those matters as the local board 
may think fit to take under its direct control 
and administration (h). 

A union committee shall not incur ex- 
penses, or undertake liabilities to any amount 
exceeding" the limit imposed by the local 
board (t). 


(/) Sec* 38 ik'd, 
(i) Sec* 39 ikd, 
(A) Sec* 104 ikdi 
it) Sec. 106 
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A union committee shall, so far as the 
union fund permits, from time to lime, cause 
the village roads to be maintained and repaired 
and may do all things necessary for such pur- 
pose, and may — 

(a) lay out and make new village-roads ; 

(b) build and construct new bridges ; 

(c) turn, divert, discontinue or slop up 
any village-road or bridges thereon ; 
and 

(d) widen, open, enlarge, or otherwise 
improve any such road or bridges 
thereon (j). 

A union committee may cleanse or repair 
any public tank, stream, well or drain within 
the union, and charge the cost of such cleans- 
ing or repairing, which shall in no case exceed 
a sum of one hundred rupees, to the union fund, 
or, if such fund be not sufficient, may levy 
such cost from persons resident within the 
union in the manner provided for the levying of 
the chaukidari'tax under the B&gal Village 
Chaukidari Act of 1870 or any other Act for 
the time being in force (k). 


(j) Sec. 109 tdzd* 
(^) Sec. 117 ibid, 


LECTURE IX. 

Board of Revenue. 

The grant of the Dewanny by King Shah 
Alum to the East Indian Company on the 12th 
of August 1765 is generally regarded as the 
acquisition of sovereignty by the English in 
India, But the meaning of the grant, in theory, 
was thus expressed by the Court of Directors, 
“ we conceive the office of Dewan should 
be exercised only in superintending the collec- 
tion and disposal of the revenues. This we 
conceive to be the whole office of the Dewan.” 
Under that grant the East Indian Company 
engaged “ to be security for the sum of 26 
laldis of rupees a year for our royal revenue 
and regularly remit the same to the royal 
circar ; and in this case, as the said Company 
are obliged to keep a large army for the pro- 
tection of the Provinces of Bengal, etc., we 
have granted to them whatsoever may remain 
out of the revenues of the said provinces, after 
remitting the sum of 26 lakhs of rupees to the 
royal circar and providing for the ’expenses of 
Nizamut 

The East India Company thus became 
responsible for the collection of the revenue in 
the provinces of Bengal, Behar, Orissa. In the 
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(a) See Aitchson's Treaties (India), p. 60.-^ 
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beginning a resident at the Nawab’s court 
inspected the management of the Naib Dewan, 
and the Chief of Patna superintended the 
collections of the province of Behar. The 
Zamindary lands of Calcutta and 24-Pergunnas 
and the ceded districts of Burdwan, Midnapur 
and Chittagong, which had been granted 
earlier by the Nawab of Bengal, were superin- 
tended by the covenanted servants of the 
Company. In 1769, European local supervisors 
were appointed with power of superintending 
the native olEcers collecting the revenue or 
administering justice and in the next year two 
revenue councils of control, with superior 
authority, were established at Moorshedabad 
and at Patna (b). 

Origin of In 1771, the Court of Directors declared their 

Revenue. resolution “ to stand forth as Dewan and 
by the agency of the Company’s servants 
to take upon themselves the entire care 
and management of the revenues.” In con- 
sequence of this resolution, the duties of 
administration were transferred to^^the servants 
of the Company and the system of govern- 
Tnent through the Nawab’s officials, subject 
to English supervision, was abandoned. The 
Company appointed Colleptors of the Revenue 
in each district with additional powers of 
supervision of the Mofussil Dewani Adawlats 

(5) Fifth Report, I, 4 , 
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or Provincial Courts of Civil Justice. A Com- 
mittee of Revenue, which soon afterwards 
assumed the name of a Board of Revenue, was 
created, consisting of the Governor and four 
members of the council and the treasury was 
removed from Moorshedabad to Calcutta (c). 

This was the scheme which was introduced by 
Wairen Hastings, Governor of Bengal, in 1772. 

In 1773, an Act of Parliament was passed The Regu- 
“ for establishing certain regulations for the 
better management of the affairs of the East 
India Company, as well in India as in Europe,” 
commonly called the Regulating Act. In con- 
sequence of this Act, numerous alterations 
were made in the scheme of Warren Hastings. 

In 1775, the superintendence of the collection 
of revenue was vested in six provincial 
councils appointed for the respective divi- 
sions, Calcutta, Burdwan, Dacca, Moorsheda- 
bad, Dinajepore and Patna. In pursuance of 
the legislative authority conferred by the 
Regulating Act, regulations were passed in 
1780, by the first of which (d), the jurisdiction 
of these six provincial councils was confined 
exclusively to revenue matters ; that is, all 
cases regarding revenue or rent were reserved 
for the exclusive cognisance of these councils 
or of the Collectors who superseded them (e). 

(c) Fifth Repoit, I. 5, ai. » " 

(d) Reg. I of 1780, section 3. 

M Harrington’s An."!!) is, I- 31 ; Fifth Report, I. 10. 
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In 1786 Lord Cornwallis became Governor- 
General of India. To carry out the object of 
Parliament as expressed by an Act of 1784 (/), 
the Court of Directors instructed the new 
Governor- General “ to establish permanent 
rules for the settlement and collection of the 
revenue and for the administration of justice 
founded on the ancient laws and local usages 
of the country.” In pursuance of these instruc- 
tions, a union of civil and revenue jurisdictions 
was effected. A revised Code of Judicial 
Regulations was issued under which all 
revenue cases were assigned to the Collector, 
from whom an appeal lay to the Board of 
Revenue, and ultimately to the Governor in 
Council (g). But in consequence of a change 
of policy in 1793 {h), Lord Cornwallis returned 
to the system of separation of fiscal and judi- 
cial systems, and by Regulation II of 1793 the 
Collectois were entrusted with the collection 
of revenue as execative officers subordinate to 
the Board of Revenue. 

By Regulation Ilf of '1822 three Boards 
of Revenue weic separately constituted for 
the Lower, Central and Western Provinces 
respectively (/). By Regulation I of 1829 

— — V— ^ ^ ^ ~ '■f'"' ’ ■ '' '' ^ . 

(/} 24 Geo. III. c. 25. 

{g) Hairinton’s Analysis, 1 . 32. 

^ {k) HanmgloiVs Analysis, L 42. 

(f) This provision was formally repealed by Act XVI of 
1B74. 
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Coftimissioners of Revenue and Circuit were 
appointed over districts grouped into twenty 
divisions and in them were ^'ested the powers 
formerly exercised by the Board of Revenue 
and a Sadr or Head Board of Revenue was 
constituted at the Presidency with power of 
control and direction over the Commissioners. 
By Act XLIV of 1850, this Sadr Board of 
Revenue came to be styled as the Board of 
Revenue for the Lower Provinces of the Presi- 
dency of Fort William in Bengal. After the 
partition of Bengal and the constitution of the 
province of Eastern Bengal and Assam a Board 
of Revenue was likewise formed for that 
province with powers similar to those exercised 
by the Board of Revenue of the Lower 
Provinces of Bengal (j). 

In the United Provinces of Agra and Oudh 
(k) the Board of Revenue is the Chief Control- 
ling Authority and its general powers are 
mentioned in U. P. Act III of 1901 and these 
are almost similar to those exercised by the 
Board of Revenue in Bengal. 

In the territories subject to the Govern- 
ment of Fort St, George, the supeiintendiag 
management of the affairs of revenue appears 
to have been conducted by the President and 
Council without the aid of a subordinate 

(/) See Act VII of 1905, Section 4. 

(/ii) Fur ilie iecugiHliua of iliis dehigualiuii, sec Act* MI* 
uf 1902, # ^ 
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establishment until the year 1780, when a 
Board of Revenue was constituted at Fort 
St. George on the plan of the Committee of 
Revenue then existing at Calcutta. This was 
done in pursuance of the prescriptions of the 
Act of 1784 and of the instructions issued to 
the Government of Fort St. George in con- 
formity thereto. By Regulation I of 1803, the 
Judicial authority of the Board of Revenue 
was formally abrogated and its duties and 
powers in the matter of revenue were defined. 
These powers were to some extent supple- 
mented by Madras Act I of 1894. 

The powers and functions of the Board of 
Revenue in Bengal are scattered over a number 
of old Regulations. Except to the extent to 
which those Regulations have been repealed, 
they are still on the- statute-book. Under 
Regulation II of 1 793 “ the Board of Revenue 
is held at the seat of Government, it has a 
secretary, with assistant translators and other 
officers, European and Native. In this Board 
is vested the general control over the Collectors 
of land revenue, with authoi-ity to superin- 
tend their proceedings and to suspend them 
from their offices if negligent in the performance 
of their duty. Their own proceedings are in 
like manner subject to the superintendence of 
the Government, and the orders of Government 
in this department are circulated through the 
Board pf Revenue to the Collectors. The 
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Board of Revenue is consituted a ‘ Court of 
Wards,’ with • power to control the conduct 
and inspect the accounts of those who manage 
the estates of persons disqualified by minority, 
sex or natural infirmity for the administration 
of their own affairs. The Board may make 
periodical reports to Government on the state 
of revenues and their proceedings were trans- 
mitted through the Government to the Court 
of Directors ( 1 ). By Regulation IV of 1821 
the Board of Revenue was empowered to 
depute any of the officers subordinate to its 
authority to exercise and perform all or any of 
the powers and duties ordinarily vested in 
Collectors. Under Regulation III of 1822 any 
single member may separately, if so authorised, 
exercise part of the duties ; the decision of 
any question shall be determined according to 
the* majority of the voices ; in the case of 
officers immediately subordinate to the Board 
no final orders regarding appointment, removal 
or punishment can be passed without the 
concurrent judgment of two or more members ; 
and the Board may review, rescind, alter or 
confirm any order or decision passed by them 
in cases meriting further investigation. 

Besides the powers, specifically mentioned 
in these Regulations, Boards of Revenue have 
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{/) Fifth Report, 1 . *13-44, 
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various other powers (m) over charities (n) and 
over estates of wards (o) and as a tribunal of 
appeal and revision (p). They can make rules 
{q) under various Acts consistent with the 
provisions thereof. So long as the rules framed 
and the powers exercised are within the limits 
and in the manner provided by the legislature, 
they will be valid, but if otherwise, will be 
ultra vires. 


(m) See Ben. Act VII of 1864 ; Reg. II of 1819. And 
Mad. Acts II of 1864 ; VI of 1867 ; II of 1904. 

in) Ben. Reg. XIX of 1810 ; Mad. Reg. VII of 1817. 
In lespect of endowments for the suppoil of mosques, Hindu 
temples, or other religious purposes, the Religious Endow- 
ments Act (XX of 1863) has repealed these regulations. 

(0) Ben. Act IX of 1879; Mad. Act 1 of 1902 ; U. P. 
Act III of 1899. 

{/) Ben. Acts VIII of 1865 ; V of 1S75 i 1876 , 

VIII of 1876 ; I of 1879 ; VII of i88o ; IX of 1880 ; XI of 
1859 ; Regs. V of 1812 ; VII of 1822 ; XII of 1817 ; and 
Mad. Acts. XII of 1857 ; VII of 1865 ; II of 1894 ; III of 
1895 ; III of 1905. 

(17) Ben. Acts V of 1875 ; VII of 1876 ; VIII of 1876 7 
VII of 1878 ; IX of 1879 ; IX of 1880 ; and Mad. Acts II of 
1894 ; III of 1896 ; I of 1902. 










LECTURE X. 

Companies. 

In the year 1882, it was thought expedient 
to amend the law relating to the incorpora- 
tion, regulation and winding up of trading 
companies and other associations and for 
that purpose the Indian Companies’ Act (VI 
of 1882) was passed. It laid down the con- 
stitution and incorporation of companies and 
associations, prescribed rules for the distribu- 
tion of the capital and liability of members, 
provided for the management and administra- 
tion and contained the procedure for winding 
them up voluntarily or though the assistance of 
the court. 

No company, association or partnership 
consisting of more than ten persons shall be 
formed for the purpose of carrying on the 
business of banking, unless it is registered as 
a company under this Act, or is formed in 
pursuance of an Act of Parliament or some other 
Act of the Governor- General in Council, or by 
Royal Charter or Letters Patent; and no 
company, Association or partnership consist- 
ing of more than twenty persons shall be 
formed for the purpose of carrying on any 
other business that has for its object the 
acquisdion of gain by the company, associa- 
tion or p.^rtnership, or by the .individual 
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members thereof, unless it is registered as a 
company under this Act, or is formed in 
pursuance of some other Act or of Letters 
Patent (a). 

A joint-stock company shall be deemed 
to be a company having a permanent paid up 
or nominal capital of fixed amount, divided 
into shares, also of fixed amount, or held and 
transferable as stock, or divided and held 
partly in one way and partly in the other, 
and formed on the principle of having for its 
members the holders of shares in such capital 
or the holders of such stock, and no other 
persons ; and such company, when registered 
with limited liability under this Act, shall be 
deemed to be a company limited by shares (6). 

Any seven or more persons associated for 
any lawful purpose may, by subscribing their 
names to a memorandum of association and 
otherwise complying with the requisitions of 
this Act in respect of registration form an 
incorporated company with or without limited 
liability (c). 

The memorandum of association must 
declare among other things the objects for 
which the proposed company is to be establi- 
shed (d). 

(a) Act VI of 1882, sec, 4, 

{^) Sec, 226, ibid, 

(tf) 'Sec, 6, ibid, 

'{d) Sec.X Q, ibid. 
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• The powers of a company depend on its 
memorandum of association (e). The objects 
must be set out with reasonable clearness 
and it is not sufficient if a large number of 
very wide powers are mentioned as such 
objects (/). The powers of a company to 
transact business are restricted to the objects 
specified in the memorandum and any act 
which is beyond the objects so specified is 
ultra vires (g). But an act which is within the 
memorandum but forbidden by the articles may 
be ratified by the shareholders (&), though a 
contract which is ultra vires the memorandum 
is wholly void and cannot be validated as 
against the corporation even though it is 
assented to by every individual member of the 
corporation (/). 

When a company was formed with the 
object of doing the business of commission 
agency and general trading in cotton, See., and 
when its memorandum laid down “ if found 
desirable, the company may effect purchases 
of cotton and produce in Bombay and ship to 

(e) Skamnugger Juie Factory Co, v. Ramnarain^ L L. R. 
14 Cal. 189. '* 

(f) In re German Date Coffee Co,^ 20 Ch. D. 169. 

(g) Ashbury Carriage Co, v.^Ricke, 7 H. L. 653. 

(k) Irvine v. Union Bank of Australia.^ 2 A. C. 366, 
Dixon V. Evans, L. R. 5 H. L. 606. 

(i) Wenlock v. River Dee Co,, 36 Ch. D. 675 ; Towers v . , 
African Tug, (1904), x Ch. 35 ^* See also G, N, IK C. Rait-^ 
may Co, v, Chariebois, (1899) A. C. 114. 

37 
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England and carry on such local trade as may 
seem profitable,” it was held that the memo- 
randum did not justify the directors in dealing 
in the shares of other companies and that it 
was ultra vires (/). Where the memorandum of 
association authorised the company to acquire 
gold mines in Mysore and elsewhere, and the 
company gave up its mining operation in Mysore 
the provision for the acquisition of gold mines 
“ elsewhere ” would not enable it to work gold 
mines on the Gold Coast (k). 

Where the objects of a company were 
stated to be the purchase of the business of 
hotel-keeper, confectioner and provisioner, the 
future working and carrying on of the said 
business and the doing of all such things 
incidental or conducive to the attainments of 
tlie above objects, it was held that the direc- 
tors had powers to bind the company by the 
issue of negotiable securities in the ordinary 
course of business (Z). 

The memorandum of association may in 
the case of a company limited by shares, and 
shall in the case of a company limited by 
guarantee or unlimited, be accompanied, when 
registered, by articles of association signed by 


(J) Kathiawar Trading Co, v. Virchand Dipchand, I. L. 
R. 18 Bom. 1 19. 

' ” Siephtns v. Mysore Reef, etc., (1902) i Ch. 745. 

(IP> Cfwonilal v. Spence's Hotel Co., i B. L. R. (O.C.) 14, 
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the subscribers to the memorandum of associa- 
tion, and prescribing such regulations for tfie 
company as the subscribers to the memoran- 
dum of association deem expedient (m). 

If the articles empower the directors to 
deal with the profits either by declaring a 
dividend or appropriating it to the reserve 
fund, the directors can add to the existing 
reserve fund a portion of the profits though it 
may have the effect of diminishing the amount 
of dividend which they could otherwise have 
declared (n). Where the articles of association of 
a limited company authorised its directors to 
borrow on bond, mortgage, or other security, 
or otherwise up to a certain limit, with the 
sanction of the share-holders, it was held that 
the power justified a mortgage, the object of 
which was in part to cover previously incurred 
liabilties, provided the principal amount of 
the loan did not exceed the limit fixed in the 
power (o). Where the memorandum of associa- 
tion contained a condition that A and B and 
their representatiws were to be secretaries, but 
the emoluments and powers of the secretaries 
were set out iq the articles of association, it 
was held that that portion of the articles of 
association could not be read as part of the 

(m) Act VI of 1882, sec. 37. 

(«) B. B. Trading Corporation, Ld. v. Dorabji, I, L. R. , 
10 Bom. 415. ’ 

(0) Kermiv. Waltott I. L. R. 9 Cal. 14, * *• 
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memoraiiduin of association so as to preclude 
its alteration by special resolution under section 
76 ip). 

A resolution passed by a company under 
this Act shall be deemed to be special whenever 
the resolution has been passed by a majority 
of not less than three-fourths of such members 
of the company for the time being entitled, 
according to the regulations of the company, 
to vote, as may be present in person or by 
proxy (in cases where by the regulations of the 
company proxies are allowed) at any general 
meeting of which notice specifying the inten- 
tion to propose such resolution has been duly 
given, and such resolution has been confirmed by 
a majority of such members for the time being 
entitled, according to the regulations of tlie 
company, to vote, as may be present in person 
or by proxy at a subsequent general meeting 
of which notice has been duly given, and held 
at an interval of not less than fourteen days 
nor more than one month from the date of 
the meeting at which such resolution w as first 
passed {q). 

Any company limited by shares may so 
far modify the conditions contained in its 
memorandum of association, if authorized to 
do so by its regulations as originally framed, ' 


(ip) Chidambaram v. Krishna Aiyengar, 5 M, L. T. 290. 
,*• ('/) Act VI of 1882, sec. 77. 
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or “as altered by special resolution in manner 
hereinafter mentioned, as to increase its 
capital by the issue of new shares of such 
amount as it thinks expedient, or to consoli- 
date and divide its capital into shares ol larger 
amount than its existing shares, or to convert 
its paid-up shares into stock ; but, save as 
aforesaid, and save as hereinafter provided, no 
alteration shall be made by any company in 
the conditions contained in its memorandum of 
association (r). 

Any company limited by shares may, by 
special resolution, so far modify the conditions 
contained in its memorandum of association, 
if authorized so to do by its regulations as 
originally framed or as altered by special 
resolution, as to reduce its capital ; but no 
such^ resolution for reducing the capital of any 
company shall come into operation until an 
order of the court is registered by tlio 
registrar of joint-stock companies, as is 
hereinafter mentioned (s). 

It is beyond the powers of directors to 
cancel shares duly allotted to a share-holder 
at his request and such a cancellation amounts 
to a reduction not autliorised by the Act and 
is illegal (t). 


(r) Sec. I2j idtd, 

(s) Sec. 13, tdid, 

( i) Sorab/i v. Ishwardas^ I. L. R. 20 Bom. 654. 
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hiBhimbhai v. Ishwardas Jugjiwandas (u) 
the Nawab of Beyla Spinning, Weaving and 
Manufacturing Company, Limited, was regis- 
tered under the Indian Companies Act (X of 
1866). The original capital of the company 
consisted of Rs. 4,00,000, divided into 1,600 
shares of Rs. 250 each. In 1882 the capital 
of the company was increased by Rs. 1,00,000 
divided into 1,600 shares of Rs. 62-8. The 
resolution to increase the capital was not 
passed in accordance with the articles of 
association, i.e., “ with the sanction of a special 
resolution of the company passed at a general 
meeting.” On the 5th November 1884 a 
resolution was passed at a general meeting of 
the company that the share-holders should 
take up the 459 shares of the original capital 
and 1,027 shares of the increased capital, which 
were then in the hands of the company, in flie 
proportion of one share to every two shares 
already held by them. In pursuance of this 
resolution the appellants took up several shares 
of the original capital as well a§ of the new 
capital. On the 19th October 18S5 a general 
- meeting of the company was held at which it 
was resolved that the resolution of the 5th 
November 1884, and all acts done in connec- 
tion with it should be set aside, that the shares 
taken by the share-holders in pursuance of that 


-r«> I. K. R- 18 Bom. ij*. 
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resolution should be taken back by the 
company, and such amounts as had been paid 
by them on those shares should be credited to 
their names in the company’s books. This 
was accordingly done, and the shares were 
transferred to the name of the company. In 
October 1886, the company was wound up by 
order of the court. In settling the list of 
contributories, the district judge of Surat held 
that the appellants were liable, as contribu- 
tories, in respect of all the shares which they 
had taken up in pursuance of the resolution of 
the 5th November 1884. On appeal from this 
decision, it was held that with respect to the 
shares of the original capital the resolution of 
the 19th October 1885, was illegal and invalid ; 
it operated not as an investment by the 
company of its funds in its own shares but as 
an -extinguishment of the shares, and such 
extinguishment was virtually a reduction of 
the capital, which could not be done without 
complying with the proviosions of section 13 of 
the Indian Companies Act (VI of 1882); the 
holders of such shares were, therefore, properly 
placed on the list of contributories. It was 
also held that the issue of the shares of the 
new capital had not been come to in accor- 
dance with the articles' of association so that 
it was open to the company to set aside the 
resolution of the 5th November 1884, and^whpn 
it was set aside the persons who held the new 
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shares ceased to be share-holders and could 
not be held liable as contributories. 

A company shall, on the application of the 
transferor of any share or interest in the 
company, enter in its register of members the 
name of the transferee of such share or interest 
in the same manner, and subject to the same 
conditions, as if the application for such entry 
were made by the transferee (v). 

Any company under this Act may, upon 
giving notice by advertisement in some news- 
paper circulating in the district in which the 
registered office of the company is situate, and 
in the local official gazette, close the register 
of members for any time or times not exceeding 
in the whole thirty days in each year (w). The 
Bank of Bengal was held entitled to refuse 
to register a transfer of shares when the applica- 
tion was made during the time the transfer 
books of the Bank were closed under the 
powers of section 21 of Act XI of 1876 and after 
notification in accordance therewith (x). Where 
the directors passed a resolution on the ist 
October “ that up to the time of the next ordi- 
nary general meeting, the board approve of all 
transfers of shares from Dv/arkadas Shamji 
and Ramdas Kessowji or either of them and 


(v) Act VI of 1882, sec. 29. 

(w) Sec. 56, Bid. 

^(x) Mothoofmohun v. Tht Bank of Bengaf I, L. R. 3 Cal 
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the* company will transfer the shares standing 
in their name to the transferees without claiming 
any lien or without raising any objection,” the 
resolution was ultra vires and not binding on 
the company (y). 

Any company may, if authorised by its 
regulations as originally framed, or as altered shares, 
by special resolution, do any one or more of 
the following things, namely — 

(a) making arrangements on the issue 

of shares for a difference between 
the holders of such shares in the 
amount of calls to be paid, and in 
the time of payment of such calls ; 

(b) accepting from any member of the 

company who assents thereto the 
whole or a part of the amount 

■. remaining unpaid on any share or 
shares held by him, either in dis- 
charge of the amount of a call pay- 
able in respect of any other share 
or shares held by him or without 
any call having been made ; 

(c) paying dividend in proportion to 

the amount paid upon each share 
in cases where a larger amount is 
paid upon some shares than on 
others {z). 

(jy) In re New Great Eastern S. W. Co., I. L. R’. 23 
Bom. 685. 

(s) Act VI of 1882, sec. 27. 

38 
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Contracts. 


Apart from this section, dividends may hot 
be paid out of capital, and any such payment 
is an ultm vires act on the part of the direc- 
tors of a company and constitutes a breach of 
trust, rendering them liable to make good to 
the company any amount so paid (a). 

Contracts on behalf of any company under 
this Act may be made as follows, that is to 
say 

(a) any contract, which, if made bet- 

ween private persons, would be by 
law required to be in writing, and 
if made according to English Law, 
to be under seal, may be made on 
behalf of the company in writing 
under the common seal of the 
company ; and such contract may 
be in the same manner varied or 
discharged ; 

(b) any contract, which, if made bet- 

ween private persons, would be by 
law required to be in writing 
signed by the parties to be charged 
therewith, may be made on behalf 
of- the company in writing signed 
by any person acting under the 
express or implied authority of the 
company ; and such contract may 

' (a) Me Os^ord Benefit Building &‘c., Soaety, 35 Ch. D. 
.5oa ; Fli'croffs Case, 21 Ch. D. 519 ; Masonic Assurance 
Co. V. Sharpe, (1892) i Ch. 154. 
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in the same manner be varied or 
discharged ; 

(c) any contract, which, if made between 
private persdns, would by law be 
valid, although made by parol only 
and not reduced into writing, may 
be made by parol on behalf of the 
company by any person acting 
under the express or implied autho- 
rity of the company ; and such 
contract may in the same way be 
varied or discharged. And all 
contracts made according to the 
provisions herein contained shall 
be effectual in law, and shall be 
binding upon the company and 
their successors, and all other par- 
ties thereto, their heirs, executors 
or administrators, as the case may 
be (6). 

Under section 21 of the Specific Relief Act 
(I of 1877) a contract made by or on behalf 
of a corporation or public company created 
for special purposes, or by the promoters of 
such company', which is in excess of its powers 
cannot be specifically enforced. As an illustra- 
tion, if a company existing for the sole 
purpose of making and working a railway 
contracts for the purchase of a piece of land 




(^) Act VI of 1882, sec. 67. 
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for the purpose of erecting a cotton mill 
thereon, the contract cannot be specifically 
enforced, 


No contract can bind a company, which 
had been entered into with regard to it, when 
as yet it had no existence. Even if such con- 
tract is embodied in the articles of association, 
it cannot bind the company when formed, 
unless it has, after its formation, ratified and 
adopted it (c). 


The authority to contract on behalf of a 
company may be express or implied. Direc- 
tors and managers have in some companies 
express authority to contract on their behalf 
and such authority will be implied with regard 
to all matters in the ordinary course of busi- 
ness (d). 


When the articles of association of a 
certain company authorised its directors to 
borrow, from time to time, in the name of the 
company, such sums of money ‘by bonds, 
debentures, or promissory notes, or in such other 
manner as they deem best,’ it was held that, 
although the power to borrow money on bills of 
exchange was not specifically given, yet, they, 
being in many respects analogous to promissory 


{c) Imperial Flour Mills Co., Li. v. W. T. Lamb, I. L. 
R. 12 Bom. 647. Imperial Ice Manufaciuring Co., Ld. v. 
Muttchershaw, I, L. R. 13 Bom. 415 ; see also Guzerat S. 

IV, .jO,, Ld. V. Giriharlal, I. L. R. 3 Bom. 425. 

, ^ (0 'Fe Cunningham Co., 36 Ch. D. 532. 
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notes, must be deemed to be included in the 
general words “ or in such other manner as they 
deem best ”(e). Where the company had no power 
to issue bills of exchange or accept re-drafts, the 
holders of those drafts which had been, in fact, 
accepted were in no better position than the 
holders of unaccepted ones (/). 

An authority empowering the agents to 
“ draw, endorse and negotiate on behalf of the 
company all such cheques as should be neces- 
sary for enabling them to carry on the 
company’s business ” does not empower them 
to accept bills drawn on the company (g). 

So far as third parties are concerned a 
company under this Act can be made liable 
on a bill or note only when such bill or note 
. on the face of it expresses that it was made, 
accepted, or endorsed by, or on behalf of, or on 
account of, the company, or where that fact 
appears by necessary inference from what the 
face of the instrument itself shows. 

The addition to the signature of individuals 
as makers, drawers, acceptors or endorsers of 
notes or bills, of their description as director 
or secretary, .treasurer and agent of a certain 
company, is not considered to raise such 

(e) In re New Fleming S, ^ IV. Co., I. L. R. 3 Bom. 439. 

(f) In the matter of the Port Canning 6^ Co., Ld., 7 
B. L. R. 583. 

(^) The Oriental Bank Corfin. v. The Baree Tea (do. Ld., 
I. L. R. 9 Cal. 880. 
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inference, as it does not exclude the supposition 
that though described as directors, etc., they 
intended to make themselves personally liable 
to holders of the instrument, though, as between 
themselves and the company, they may be 
entitled to be indemnified for anything they 
may have paid on account of the company in 
respect of such notes or bills (h). 

Any company under this Act may, by a 
special resolution, appoint inspectors for the 
purpose of examining into the affairs of the 
company. 

Any company under this Act may, from 
time to time, by writing under its common 
seal, agree to refer, and may refer, to arbitra- 
tion any matter whatsoever in dispute between 
itself and any other company or person ; and 
the companies, parties to the arbitration, may 
delegate to the person or persons, to whom the 
reference is made, power to settle any terms or 
to determine any matter capable of being 
lawfully settled or determined by the companies 
themselves, or by the directors or other manag- 
ing body of such companies (/). The compa- 
nies jointly, but not otherwise, from time to 
time, by writing under their respective common 
seals, may add to, alter, or revoke any agree- 
ment for reference in accordance with this Act 

T- 3 439i following, DuUo» v. Mars^, 

h R. 6 Q. B. 361, (*) 

(*) A^t VI of 1882, sec. 96, 
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theretofore entered into between the companies, 
or any of the terms, conditions or stipulations 
thereof ( j). 

No company under this Act shall have 
power to buy its own shares (fe). A purchase 
by a Bank of its own shares is ultra vires and is 
not a legal transaction. The Official Liquidator 
is coippetent to raise pleas going behind the 
deposit receipt and he is not bound to question 
the validity of the purchase by a proceeding 
under the Companies Act or by a regular suit 
as the transaction is wholly void and ultra vires 
and do not require to be specially set aside. 
Neither acquiescence nor ratification by the 
head manager could validate the same so as to 
bind the share-holders who had no notice of 
• the same (i). 

In Jehangir Rastamji v. Shamji Ladha (w) it 
was held that the purchase by the directors of a 
joint-stock company on behalf of the company, 
of shares in other joint-stock companies, unless 
expressly authorised by the memorandum of 
association, was ultra vires and that a joint- 
stock company, even though it be empowered 
by its memorandum of association to deal in 
the shares of other companies, was not thereby 

(j) Sec. Ibid. 

{k) Sec. 249, Ibtdn 

(/) Tronson v. Official Liquidator^ Punjab Bank^ 38 
P. R. i88x. 

{m) 4 B. H. C R. 185. 
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empowered to deal in its own shares, and a 
purchase by the directors of the company of its 
own shares on behalf of the company was, 
therefore under such circumstances ultra vires. 
Referring to some English cases, the learned 
judges said : 

“ In the case of Evans v. Coventry (n), before 
Vice-Chancellor Kindersley, which was a suit 
by certain persons assured in the General Life 
Assurance Company to compel the directors 
to restore the capital expended in the purchase 
of shares of the company, the Vice-Chancellor 
seems to have assumed that, as there was no 
express authority to the directors to buy shares 
for the company, the purchases were ultra vires ; 
and then proceeds to give other reasons, having 
special reference to the relation of trustee and " 
cestui que trust which he had previously decided 
was created between the directors and the 
insured. In Spackman’s Case (o), before Lord 
Westbury, and in Stanhope’s Case ip), before 
Lord Cranworth, it was assumed that the sales 
to the directors, unless they could be regarded 
as effected under the power to compromise, were 
ultra vires, and the important question was 
whether the company was estopped by lapse 
of time and by other circumstances from 
disputing the validity of the sales.” 

{«) 25 L. J. (Ch.) 489. 

(4 34 L. J. (Ch.) 321. 

' iP ) (1565) I Ch. App. 161 (169). 
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The business of the company shall be 
managed by the directors who may pay all 
expenses incurred in getting up and registering 
the company and may exercise all such powers 
of the company as are not, by the Indian 
Companies Art, or by the articles annexed 
to it, required to be exercised by the company 
in general meeting, subject nevertheless to 
any regulations of the said articles, to the 
provisions of the said Act and to such regula- 
tions, being not inconsistent w'ith the aforesaid 
regulations or provisions, as may be prescribed 
by the company in general meeting ; but no 
regulation made by the company in general 
meeting shall invalidate any prior act of the 
directors which would have been valid if such 
regulation had not been made (1). 

The general authority of directors acting 
as a bdard extend to all acts reasonably neces- 
sary for management (ni). WNjien the articles 
provide that the directors shall not have pow'er 
to do, a certain act, any resolution of the com- 
pany authorising the company to do such acts 
must be a special resoluton altering the articles. 
Rut if the directors do such an act without 
authority, the company can by ordinary resolu- 
tion adopt the act so that it shall become 

binding on the co mpany jn). 

(/) Act VI nf 1882, Sch. I, (55). 

(m) Fe West nf E>ig!nfid Bank Exp. Booker, 14 Ch. D, 317., 
(«) Grant v. Ufiited Kingdom Smkhback Ry. C<5. : 40 Ch 
D. 135. 
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In In the mailer oj the Ne^v Great F.a-stern 
Spinning &• Weaving Co. Ld. lo), by the arti- 
cles of association of the new Great Eastern 
Spinning & Weaving Company transfers of 
shares in the company were subject to the 
approval of the directors. On the i8th October 
1898, the directors passed a resolution “ that 
\ip to the time of the next ordinary general 
meeting the Board approve of all transfers of 
shares made by Dwarhadas Shamji and 
Uamdas Kessowji (two of the shareholders) or 
either of them, and. ..will transfer shares stand- 
ing in the name of Dwarkadas Sharaji and 
in the name of Ramdas Kessowji to their or 
his transferees without claiming any lien or 
raising any objection.” It was held that the 
above resolution was ultra vires and not 
binding on the company. The power con- 
ferred on the directors by the articles of 
association was a fiduciary power to be exer- 
cised for the benefit of the company, and could 
not be exercised until the question of each 
transfer, together with the names of the 
transferor and the transferee, was before them 
and they had an opportunity of considering 
each case. 

The ratification by a company of parti- 
cular acts done by dts directors in excess of 
their authority does not extend the powers of 

{0) I. L. R. 23 Bom. 685 following Binnetfs lase, 5 
,neG. M. &; G, 284. 
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ttie direclois so as to give validity to acts of 
of a similar character done subsequently (p). 

In Ashbury Carriage Company v. Rilche 
{({), the question is discussed at great length 
and a distinction was drawn between acts 
ultra vires, not only of the directors of the 
I'ompany, but of the company itself and acts 
which are extra vires the directors, but intra 
vires the company. The first cannot be ratified, 
because they are beyond the powers given by 
law, either as being against public policy or 
prohibited by statute, or because their admis- 
sion would be unjust to the public, or because 
they are inconsistent with, or foreign to, the 
object expressed in the memorandum of 
association. The second class applies to cases 
where the directors have gone beyond the 
powers entrusted to them ; but still the acts 
are not beyond the objects of the memorandum 
of association, and may be validated by the 
sanction of the company. This second class is 
capable of ratification. 

Where, under the articles, the directors 
were empowered, before recommending a 
dividend, to set, aside out of the profits of the 
company, as they thought proper, a reserve fund, 
and the disposal of profits w^s entirely entrusted 
to them : to allow the shareholders to deal with 

(/) If vine Vo Union Bank of Austmha^ 2 A. C. 366. , 

{q) 7 H. L. 653. The New Fiemmg, S. or* IV. Co.. Ld. ^ 

V. Kessowji Naik^ L L. R. 9 Bom. 373, ' ^ 


% 
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lliem would be a diiccK coulraventiou ol the 
article. Nor could the shareholders decide 
the question as to the amount of the dividend. 
The remedy of the shareholders, if they were 
dissatisfied with the directors, was to remove 
them from office, or to alter the articles of 
association {r). 

A forfeiture of shares which is not illegal 
as in contravention of any statute but may 
have been ultra vires the directors as being 
unauthorized by the articles, may be made 
good if it be shown tiiat every individual 
shareholder had knowledge of and acquiesced 
in the transaction (s). 

If a forfeiture be ultra vires no lapse of 
tunc alone can render it valid : -Quod ab initio 
non valet, in troctu tenipo'/is non convalescit (i)^ 

As regards a forfeiture which is ultra vires 
tiic directors, “ if a declaration of forfeiture 
proceeds upon and is the result of a collusive 
agreement, but is entered by the directors in 
the books of the company as if it were a bond 
fide adverse proceeding, the entry is a false 
statement involving a fraudulent concealment 
of the truth, for the suppression of the truth 
is a form ofl falsehood, and falsehood is fraud, 
and it is impossible yinder such circumstances 

(r) The B. B, Trading Corpn., Ld. v. Dorabji, I, L. R. 
10 Bom. 415. r 

^ (f) Brotherhoods Case, 31 L. J. (Ch.) 86 1 , 

Spockman V. Evans, L K, 3 H, T.. 171. 
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pf imposition on the other slu reholders, that 
the shareholder who sets up the forfeiture can 
make a case of acquiescence or derive any 
benefit from lapse of time whilst the truth 
remains unknown ” (u). 

Directors are responsible for the manage- 
ment of their company. Where, by the articles 
of association, the business is to be conducted 
by the Board with the assistance of an agent, 
they cannot divest themselves of their res- 
ponsibility by delegating the whole manage- 
ment to the agent and abstaining from all 
enquiry. If he proves unfaithful under such 
circumstances, the liability is theirs, just as 
much as they themselves had been unfaithful (u). 

Subject to the provisions of this Act and 
to the conditions contained in the memorandum 
of association, any company formed under this 
A'ct or the Indian Companies Act, i860, may, 
in general meeting, from time to time, by 
passing a special resolution in manner here- 
inafter mentioned, alter all or any of the regula- 
tions of the company contained in the articles 
of association, or in the table marked A in the 
first schedule, where such table is applicable to^ 
the company, or make new regulations to the 


(«) /fe#- Westbuny, L. C., in Sfiackman’i Case, ,34 L. J. 
(Ch.) 321, 333 ’ 

(») The New Meming S, /K Co..^ Ld. v. Ktssowji Naik, 
1 . L. R. 9 Bom. 373. 
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exclusion of, or in addition to, all oi auv ul tluc 
regidatious of tlie coinpany. 

Any regulations so made by special resolu- 
tion shall be dccuiecl to be regulations of the 
company of the same validity as if they had 
been originally contained in the articles of 
association, and shall be subject in like uianncr 
to be altered or modified by any subsequent 
special resolution (re). 

Winding up A company under tliis Act may be wound 
by Com i. court as hereinafter defined under 

the following circumstances (that is to say' : - 

(a) whenever the company has passed 

a special resolution icipiinng llie 
company to be wound up by the 
court : 

(b) whenever the company docs not 

commence its business within a 
year from its incorporation, or 
suspends its business for the space 
of a whole year ; 

(c) ^vhenever the mcmbei'S are reduced 

in number to less than seven ; 

(d) wiicnever the coinpany is unable 

to pay its debts ; 

(e) whenever for any other reason of a 

like nature thd court is of opinion 
that it is just and ec|ui tabic that 

(w) Act VI of 1882, sec. 76. 

r 
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tlic rompnnv should bf' wound 
up {x). 

A company under this Act may be wound 
up voluntarily — 

(a) whenever the period, if any, fixed 

for the duration of the company 
by the articles of association 
expires, or whenever the event, if 
any, occurs, upon ’the occurrence of 
which, it is provided by the articles 
of assorinl ion that the company 
IS to be dissolved, and the company 
In general meeting has passed a 
resolution requiring the company 
to be wound up voluntarily ; 

(b) whenever the company has passed 

a special resolution requiring the 
' company to be wound up volun- 

tarily : 

(c) whenever the company has passed 

an extraordinary resolution to the 

effect that it has been proved to its 

satisfaction that the company 

cannot bv reason of its liabilities 
•* 

continue its business, and that it is 
advisablp to wind up the same. 

For the purposes of this Act any resolu- 
tion shall be deemed to be ex traoi dinary which 


\Vindin£^ ii[ 
roiiintarily. 


(.V) Art V! of sec. 12B 
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is passes in such manner as would, if it had 
been rmifirnied by a subsequent meeting, have 
constituted a special resolution as hereinbefore 
defined (y). 


(v) Ibid. sec. 173, 


LECTURE XL 

Companies. 

Among commercial companies for which 
the Indian legislature has specially provided 
are the railway companies and the Presidency 
Banks The Indian Railway Act (IX of 1890) 
consolidated the law relating to railways in 
India. That Act lays down the limits of the 
powers exercisable by railway administrations 
in the matter of transport of goods and pas- 
sengers and of construction and repair of the 
ways or other works connected therewith, 

A railway administration may — 

(a) make or construct in, upon, across, 

' under or over any lands, or any 

streets, hills, valleys, roads, railways 
or tramways, or any rivers, canals, 
brooks, streams or other waters, or 
any drains, water-pipes, gas-pipes 
or telegraph lines, such temporary^ 
or permanent inclined planes, arches, 
tunnels, culverts, embankments, 
aqueducts, bridges, roads, lines of 
railway, ways, passages, conduits, 
drains, piers, cqttings and fences as 
the railway administration thinks 
proper ; 

(b) alter the course of any rivers, broolis,;^ 

streams or water-courses, for the 
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purpose oi constructing and main- 
taining tunnels, bridges, passages or 
other works over or under them, and 
divert or alter, as well tempora- 
rily as permanently, the course of 
any rivers, brooks, streams, or water- 
courses or any roads, streets or ways, 
or raise or sink the level thereof, in 
order the more conveniently to carry 
them over or under or by the side of 
the railway, as the railway adminis- 
tration thinks proper ; 

(c) make drains or conduits into, through 

or tinder any lands adjoining the 
railway, for the purpose of conveying 
water from or to the railway ; 

(d) erect and construct sucli houses^ 

warehouses, offices and other biddings 
and such yards, stations, wharves, 
engines, machinery, apparatus and 
other works and conveniences as the 
railway administration thinks pro- 
per; 

(e) alter, repair or discontinue such 

buildings, works and^ conveniences 
as aforesaid or any of them, and 
substitute others in their stead ; and 

(f) do all other acts necessary for making, 

maintaining, altering or repairing 
and using the railway (a). 


(a) Act IX of 1S90, sec. 7. 
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• Lands acquiied by a railway LOinpaiiy 
must be used for the purposes of the Act only, 
and if they use them for other purposes they 
can be restrained by injunction (b). 

In a suit against a railway company for 
compensation for damages caused to the plain- 
tiff’s lands adjacent to the railway line by 
negligently allowing rain water to be flooded 
in the making of a railway, by constructing 
burrow pits, in such a way as to be contiguous, 
they acting as channels for water to pass along 
the line, it was held that as the defendants 
had exceeded the powers confered upon them, 
they were liable for negligence and the suit 
was maintainable (c). 

A railway administration may, for the Alteration 
Purpose of exercising the powers conferred of pipes, 
upon , it by this Act, alter the position of any drains, 
pipe for the supply of gas, water or compressed 
air or the position of any electric wire, or of 
any drain not being a main drain : 

Provided that — 

(a) when the railway administration de- 
sires to alter the position.of any such 
pipe", wire or drain it shall give 
reasonable notice of its intention to 


(^J V. North Sia£ord$hire E}\ Cb., 3 Siii. & Gift 

283 ; Norton v. L, N TV, 9 Cb. D. 623. 

{c) Gaekwar of Baroda v. Gandhi KaUiraabhai^ I. L. R. 
27 Bom, 344. 
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do so, and of tlie time at whieh it 
will begin to do so, to the local 
authority or company having con- 
trol over the pipe, wire or drain 
or when the pipe, wire or drain is 
not under the control of a local 
authority or company, to the person 
under whose control the pipe, wire 
or drain is ; 

(b) a local authority, coinpari)' or person 
receiving notice under proviso may 
send a person to superintend the 
work, and the railway administra- 
tion shall execute the work to the 
reasonable satisfaction of the person 
so sent and shall make arrangements 
for continuing during the execution 
of the work the supply of gas, water, 
compressed air or electricity' or the 
maintenance of the drainage, as the 
case may be (d). 

In either of the following cases, namely : (a) 
where there is danger that a tree standing near 
a railway may fall on the railway so as to 
obstruct traffic, or (b) when a . tree obstructs 
the view of any fixed signal, the railway 
administration may, ^ with the permission of 
any magistrate, fell the tree or deal with it in 
such other manner as will in the opinion of tlie 

^ ' (<i) 'Acl IX of iSyo, sec. 8. 



COMPANIES 


317 


railway administiation avert the danger or 
remove the obstruction, as the case may be. In 
case of emergency the power mentioned above 
may be exercised by a railway administration 
without the permission of a magistrate (e). 

A railway administration may, with the 
previous sanction of the Governor-General in 
Council, use upon a railway locomotive engine 
or other motive power, and rolling-stock to be 
drawn or propelled thereby. But rolling-stock 
shall not be moved upon a railway by steam 
or other motive power until such general rules 
for the railway as may be deemed to be neces- 
sary have been made, sanctioned and published 
under this Act (/). 

A railway administration may charge 
•• reasonable terminals (g). 

^ In Laljihhai Shaniji and others v. G. L P, 
Railway Company (h), the plaintiffs sued to 
recover from the defendants the sum of 
Rs. 1,34,152-11, which during the three years 
prior to suit the plaintiffs had been obliged by 
the defendants to pay as “ terminal charges ” 
on consignments of cotton made by the 
plaintiffs from up-country stations to Bom- 
bay. 

(e) Ik'd. Sec. 15. 

( f) Ibid. Sec. 16. 
ig) Ibid.Scc.4s. 

{/i) I. Lt R. 15 Bom. SS 7 i appeal I. L K16 Bom* 434. 
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By the x\ct of Incorporation ol t-lic 
defendant company it was enacted tlial it 
should be lawful for the railway company and 
the East India Company to enter into such con- 
tracts, &c., as they thought fit, (f«/er alia) “ for 
performing all matters and things necessary 
or convenient for carrying into effect the 
making, maintaining and working the railway 
including any provision as to lolls, receipts 
and profits thereof.” Subsequently the defen- 
dant company and the East India Company 
entered into an agreement with each other, 
under which the defendant coinjtany was 
empowered to make certain charges called 
" terminal charges” — cliargcs which are levied 
on account of the carrying of goods to and 
from the waggons, loading and unloading them .. 
on and from the waggons, and for the use of 
the company’s premises till the goods are 
removed. The plaintiffs objected to these 
charges as not being within the scope of the 
powers conferred by the Act of Incorporation 
of the defendant company. It was field, that 
these charges were within the authority given 
by that Act, and that such charges, if not strictly 
“ tolls,” were certainly charges for performing 
of services, if not “ necessary, ” at any rale 
“ convenient for the wolking of the railway.” 

(i) Under section 47 every railway com- 
pany and^, in the case of a railway administered 
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bythe Government, an offirer to be appointed 
by the Governor- General in Council in this 
behalf, shall make general rules consistent with 
this Act, for the following purposes, namely : — 

(a) for regulating the mode in which, 

and the speed at which, rolling- 
stock used on the railway is to be 
moved or propelled ; 

(b) for providing for the accommodation 

and convenience of passengers and 
regulating the carriage of their 
luggage ; 

(c) for declaring wliat shall be deemed 

to be, for the pur|')oses of this Act, 
dangerous or offensive goods, and 
for regulating the carriage of such 
, goods ; 

(d) for regulating the conditions on which 

* the railway administration will 

carry passengers suffering from 
infectious or contagious disorders, 
and providing for the disinfection 
of carriages which have been used 
by such passengers ; 

(e) for regulating the conduct of the 

railway servants ; 

(f) for regulating the terras and conditions 

on which the railway administra- 
tion will warehouse or retain goods 
at any station on behalf of the 
consignee or owner ; and,'’ 
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(g) geueialiv, I'oi leg'uiating the travel 
ling upon, and the use, working 
and management, of the railway. 

(2) The rules may provide that any person 
committing a brcacli of any of them shall be 
punished with fine which may extend to any 
sum not exceeding fifty rupees, and that in 
the case of a rule made under clause (e) of 
sub-section (i), the railway servant shall forfeit 
a sum not exceeding one month’s pay, which 
sum may be deducted by the railway adminis- 
tration from his pay. 

(3) A rule made under this section shall not 
take effect until it has received the sanction of 
the Governor- General in Council and pub- 
lished in the Gazette of India. 

Provided that , where the rule is in the 
terms of a rule which has already been pub- 
lislied at length in the Gazette of India, a 
notification in that Gazette referring to the 
rule already published, and announcing the 
adoption thereof, shall be deemed a publication 
of a rule in the Gazette of India within the 
meaning of this sub-section, 

(4) The Governor- General in Council may 
cancel any rule made under this section, and 
the authority required by sub-section (i) to 
make rules thereunder may at any time, with 
thre previous sanction of the Govern or- General 
in^Councii, rescind or vary any such rule. 
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. The Governor- General in Council may 
make rules consistent with this Act, and any 
other enactnient for the time being in force for 
all or any of the following purposes, namely — 

(a) for prescribing the forms of the notices 

mentioned in the last foregoing 
section, and the particulars of the 
accident which those notices are 
to contain ; 

(b) for prescribing the class of accidents 

of which notice is to be sent by 
telegraph immediatley after the 
accident has occurred ; 

(c) for prescribing the duties of railway 

servants, police officers, inspectors 
and magistrates on the occurrence 
of an accident (f). 

Any railway company, not being a com- 
pany for which the Statute 42 and 43 Victoria, 
Chapter 41, provides, may from time to time 
make with the Governor- General in Council, 
and carry into effect, or, with the sanction of 
the Governor- General in Council, make with 
any other railway administration, and carry 
into effect, any agreement with respect to any 
of the following purposes, namely — 

(a) the working, use, management and 
maintenance of any railway ; 


Power to 
enter into 
working 
agreements 


(/) Ibid Sec. 84. 
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(b) the supply of rolling-stock and 

machinery necessary for any of the 
purposes mentioned in clause (a) 
and of officers and servants for the 
conduct of the traffic of the rail- 
way ; 

(c) the payments to be made and the 

conditions to be performed with 
respect to such working, use, 
management and maintenance ; 

(d) the interchange, accommodation and 

conveyance of traffic being on, 
coming from or intended for, the 
respective railways of the contract- 
ing parlies, and the fixing, collect- 
ing, apportionment and appro- 
priation of the revenues arising' 
from that traffic ; 

(e) generally, the giving effect to any 

such provisions or stipulations 
with respect to any of the purposes 
hereinbefore in this section men- 
tioned as the contracting parties 
may think fit and mutually agree 

Provided that the agreement shall not 
affect any of the rates which the railway 
administrations, parties thereto, are, from time 
to tirne, respectively authorised to demand and 
receive frpm any person, and that every person 
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sh’all, notwithstanding the agreement, be enti- 
tled to the'\ use and benefit of the railways of 
any railway administrations, parties to the 
agreement, on the same terms and conditions, 
and on payment of the same rates as he would 
be if the agreement had not been entered 
into (/). 

Any railway company, not being a Power tu 
company for which the Statute 42 and 43 ferries and 
Victoria, Chapter 41, provides, may from time roadways, 
to time exercise with the sanction of the 
Governor-General in Council all or any of the 
following powers, namely : — 

(a) it may establish, for the accommoda- 

tion of the traffic of its railway, 
any ferry equipped with machinery 
and plant of good quality andade- 
. quate in quantity to work the ferry ; 

(b) it may work for purposes other than 

the accommodation of the traffic 
of the railway any ferry established 
by it under this section ; 

(f) it may provide and maintain on any 
of its bridges roadways for foot- 
fiassengers, cattle, carriages, caito 
or other traffic ; 

(d) it may construct and maintain roads 
for the accommodation of traffic 
]jassing to or from its railway,; , 


ij) Act IX of 1890, 3ec. 50. 
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The Bank is authorised to carry on and 
transact the Several kinds of business herein- 
after specified (that is to say) — 

(a) the advancing .and lending money, 
and opening cash credits, upon the 
security of — 

(1) promissory notes, Mebentures, stock 

and other securities of the 
Government of India, or of the 
United Kingdom of Great Britain 
and Ireland and, in the case of 
the Bank of Madras, securities of 
the Government of Ceylon ; 

(2) bonds, debentures and annuities 

charged by the Imperial Parlia- 
ment on the revenues of India ; 

(3) stock or debentures of, or shares iny 

railway or other companies, 
the interest whereon shall 'have 
been guaranteed by the Secretary 
of State for India in Council or 
such securities issued by state- 
aided railways as the Governor- 
General in Council may from 
, time to time prescribe ; 

(4) debentures or other securities for 

money issued by, or on behalf of, 
any municipal body or any 
district board, or any body of 
commissioners for making im- 
provements in any port or of 
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trustees of any port under the 
authority of any Act of a legisla- 
' ture established in British India 
or the Trustees for the Improve- 
ment of the City of Bombay 
under the authority of the City 
of Bombay Improvement Act, 
1898; 

(5) bullion or other goods which, or 

the documents of title to which, 
are deposited with, or assigned 
to, the Bank as security for such 
advances, loans or credits ; and 

(6) accepted bills of exchange and 

promissory notes indorsed by the 
payees and joint and several 
promissory notes of two or more 
persons or firms unconnected 
with each other in general part- 
nership ; 

Provided that such advances 
and loans may be made, if the 
directors think fit, to the 
Secretary of State for India in 
•Council without any specific 
security ; 

(b) the selling and realization of the 
proceeds of sale of any such promis- 
sory notes, debentures, stpck-. 
receipts, bonds, annuities,-, stock. 
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shares, securilies, bullion or goods 
which, or the documents of title 
to which, have been deposited with, 
or assigned to, the Bank as security 
for such advances, loans or credits, 
or which’are held by the Bank, or 
over which the Bank is entitled to 
any lien or charge in respect of 
any such loan or advance or credit 
or any debt or claim of the Bank, 
and which have not been redeemed 
in due time in accordance with the 
terms and conditions (if any) of 
such deposit or assignment ; 

(bb) the advancing and lending money 
to Courts of Wards upon the 
security of estates in their charge, 
or under their superintendence and 
the realisation of such advances or 
loans and any interest due thereon, 
provided that no such advance or 
loan shall be made without the 
previous sanction of the Local 
Government concerned and that 
the period for which any such 
advance or loan is made shall not 
exceed six months ; 

(c) the drawing, discounting, buying and 
selling of bills of exchange and 
other negotiable securities payable 
' in India, or ** ® in Ceylon; 
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(d) the investing of the funds of the Bank 
upon any of the securities specified 
* in paragraph (a) of this section, 
clauses (i), (2), (3) and (4), and 
converting the same into money 
when required 

and from time to time altering, converting 
and transposing such investments for or into 
others of the investments above specified ; 

Provided that — 

(1) the power of investing in the securi- 

ties of the Government of Ceylon 
shall extend only to the Bank of 
Madras, and 

(2) the total of the assets held at any 

time by the Bank of Madras 
either upon the security of, or 
. invested in, securities of the 

Government of Ceylon in accor- 
dance with the authority confer- 
red by paragraph (a), clause (i), 
or this paragraph, shall not 
exceed the sum of the deposits 
held and balances of cash 
• accounts at credit at the Ceylon 
Branch of the said Bank of 
Madras ; 

(e) the making, issuing and circulating 
of bank-post-bills and letters, of 
credit made payable in India, or 


« 
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» -If 0 Ceylon, to order, or 
otherwise than to the hearer on 
demand ; 

(f) tlie buying and selling of gold and 

silver, whether coined or uncoined ; 

(g) the receiving of deposits and keeping 

cash accounts on suc'h terms as 
may be agreed on ; 

(h) the acceptance of the charge and 

management of plate, jewels, title- 
deeds or other valuable goods on 
such terms as may be agreed upon ; 

(i) the selling and realising of all property, 

whether moveable or immoveable, 
which may, in any way, come into 
the possession of the Bank in 
satisfaction or part satisfaction of <* 
any of its claims ; 

(j) the transacting of pecuniary agency 

business on commission ; 

(k) the acting as agent on commission in 

the transaction of the following 
kinds of business (namely) — 

(1) the buying, selling, transferring and 

taking charge of any^ securities, 
or any shares in any public 
company ; 

(2) the receiving of the proceeds, 

whether principal, interest or 
dividends of any securities <fi 
shares ; 
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(3j the remittance of such proceeds at 
the risk of the principal by publi' 

> or priv’-ate bills of exchange, 
payable either in India or else- 
where ; 

(1) the drawing of bills of exchange, and 
the granting of letters of credit 
payable out of India, for the use ot 
principals for the purpose of the 
remittances mentioned in the last 
preceeding clause of this section ; 

(in) the buying, for the purpose of meeting 
such bills or letters of credit, oi 
bills of exchange payable out of 
India, at any usance not exceeding 
six months ; 

(mm) the borrowing of money in India 
for the purposes of the Bank’s 
business, and the giving of security 
for money so borrowed by pledging 
assets or otherwise ; 

(n) and, generally, the doing of all such 

matters and things as may be 
incidental or subsidiary to the 
’ transacting of the various kinds of * 
business hereinbefore specified ; 

(o) it shall aiso,be lawful for the Bank 

under any arrangement or agree- 
ment with the Secretary of State 
for India in Council — 
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(i) to act US banker for and to pay, 
receive, collect and remit money, 
bullion and securities 'on behalf 
of the Government ; 

(a) to undertake and transact any other 
business which the Government 
may, from time to time, entrust 
to the Bank, 

And the directors shall have power from 
time to time to arrange and settle with the 
Govern or- General in Council the terms of 
remuneration on which such business shall be 
undertaken by the Bank, and also as to the 
examination and audit from time to time of 
the accounts and affairs of the Bank by or on 
behalf of the Governor- General in Council (m). 

Contracts may be made on behalf of the 
Bank as follows : — 

(a) any contract, which, if made between 

private persons, would be by law 
required to be in writing, and, if 
made according to English law, to 
be under seal, may be made on 
behalf of the Bank in writing 
under its corporate seal, and such 
contract may be in the same 
manner varied or discharged ; 

(b) any contract, which, if made! between 

private persons, would be by law 


{m) Act XI of 1876, sec. 36, 
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required to be in writing signed 
by the parties to be charged there- 
with, may be made on behalf of 
the Bank by writing signed by 
any person acting under the 
express or implied authority of the 
Bank, and such contract may in 
the same manner be varied and 
discharged. 

(c) any contract, which, if made between 
private persons, would by law be 
valid, although made by parol 
only and not reduced into writing, 
may be made by parol on behalf 
of the Bank by any person acting 
under the express or implied 
authority of the Bank, and such 
contract may in the same manner 
’ be varied and discharged ; and all 
contracts made according to the 
provisions herein contained shall 
be effectual in law and shall be 
binding upon the Bank and other 
parties thereto and their legal 
representatives {n). 

The proprietors and shareholders of the 
Bank may from time to time by special resolu- 
tion and with the previous sanction of the 
Governor- General in Council increase or 

reduce the capital of the Bank : provided tliat 
(«) Act XI of 1876. ber, 9, ’ 
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iio sutli special resolution shall be deemed to 
lia\'C been passed, unless, at least one-third in 
number of the proprietors or •’ shareholders, 
holding at least one-half of the paid-up capital 
of the Bank for the time being, be present in 
person or by proxy, and a majority poll liy 
('pen voting in favour of the said resolution (o). 

When any such special resolution to 
increase the capital has been passed, die 
dirccfoih may, subject to tlio provisions oi this 
or any other Act for the tune being in force 
regulating such Bank, and to the special 
direction (if any) given in reference thereto by 
)he meeting at which such resolution has been 
passed, — 

(a) make such orders as they think fit for 

the opening of subscriptions to- 
wards such increase of capital by 
the proprietors and shareholders ; 

(b) allow to the proprietors and share- 

holders such period to fill up the 
subscription as to the directors 
seem fit ; 

(c) prescribe the manner iu whicli the 

• proprietors and sharelioiders shall 
subscribe and pay into the Bank 
the proportions of new capital 
which they may respectively desire 
to subscribe ; and 


^ {o) ^Act XI of 1876, sec. 13. 
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*(d) make such orders as the directors 
thjnk fit for the disposal and allot- 
ment of the amount of new capital 
that may not be subscribed for 
and paid up in manner afore- 
said (p). 

When any such special resolution to 
reduce the capital has been passed, the direc- 
tors may (subject as aforesaid) prescribe the 
manner in which the reduction shall be carried 
into effect (q). 

The directors may from time to time close 
the register and transfer-books of the Bank for 
any period or periods not exceeding in the 
whole thirty days in any twelve consecutive 
months (r). 

" The directors shall not transact any kind 
of banking business other than those above 
specified, and in particular they shall not 
make any loan or advance (?) — 

(a) for a longer period than six months; 

or 

(b) upon the security of stock or shares 

of the Bank of which they are 

* 

directors ; or 

(r) save in the case of the estates speci- 
fied in section ♦363 paragraph (bb)^ 

(/) Mid. Sec. 14, 

(^) IMd. Sec. 15. 

(r) Mtd. Sec. 21. 

(s) Act XI of 1876, sec. 37. 
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Upon mortgage, or in any other 
manner upon the security, of any 
immoveable property, or the docu- 
ments of title relating thereto ; 

(d) noi shall they (except upon the 

security mentioned in section 36, 
paragraph (a), Nos. i to 5 inclu- 
sive) discount bills for any indivi- 
dual or partnership firm for an 
amount exceeding in the whole 
at any one time such sum as may 
be prescribed by the bye-laws for 
the time being in force, or lend 
or advance in any way to any 
individual or partnership firm an 
amount exceeding in the whole 
at any one time such sum as ip-ay 
be so prescribed ; 

(e) nor shall they discount or buy, or 

advance and lend, or open cash- 
credits on the security of any nego- 
tiable instrument of any individual 
or par.tnership-firm, payable in the 
town or at the place where it is 
=“ presented for discount, which does 
not carry on it the several respon- 
sibilities of at least two persons or 
firms unconnected with each other 
in general partnership. 

(f) nor shall they discount or buy, 

or advance and lend, or open 
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cash-credits on the security of any 
, negotiable security having at the 
date of the proposed transaction a 
longer period to run than six 
months or, if drawn after sight, 
drawn for a longer period than six 
months. 

Nothing contained in this Act shall be 
deemed to prevent the directors from allowing 
any person who keeps an account with the 
Bank to overdraw such account, without 
security, to the extent of such sums not 
exceeding at one time ten thousand rupees hi 
the whole as may be prescribed for the time 
being by the bye-laws made under this 
Act (t). 

An account of the profits of the Bank dur- 
ing tfie previous half-year shall be taken on or 
immediately after every thirty-first day of 
December and every thirtieth day of June, and 
a dividend shall be made as soon thereafter as 
conveniently may be, and the amount of 
such dividend shall be determined by the 
directors, subject to the provisions of section 
45. No paid' dividend shall bear interest as 
against the Bank (u). 

The directors, before declaring any divi- Reserve- 
dend, may set aside out of the profits of the fund. 
Bank such a sum as they think proper as a 

(/) I6id. Sec. 37 . . , ^ 

{li) Ibid, Sec. 44 . * 
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reserve-fund, and invest the same upon any of 
the securities specified in section 36, paragraph 
(a), clause (i), (2), (3) and (4) (j). The directors 
may from time to time apply such portion as 
they think fit of the reserve-fund to meet con- 
tingencies, or for equalising dividends, or for 
any other purposes of the Bank, which they 
from time to time deem expedient {w). 

The directors shall have power to appoint 
such officers, clerks and servants as may be 
necessary to conduct the business of the Bank, 
to grant salaries, pensions and other emolu- 
ments to such officers, clerks and servants, and 
to suspend or remove any officer, clerk or 
servant of the Bank, (x) 


Powers in 
suits. 


Power of 
diiectors to 
make bye- 
laws, 


The directors may institute, ronduc4 
defend, compromise, refer to arbitration and 
abandon legal and other proceedings,' and 
claims by or against the Bank or the directors 
or officers of the Bank, and otherwise concern- 
ing its affairs, (y) 

The directors shall as soon as may be 
make, and may from time to time alter, bye- 
laws regulating the following matters or any 
of them 

(a) the maximum amount which may 
be advanced or lent to or for 


(&) JHd. Sec. 45. 
(70) Ibid. Sec. 46. 
^ - («) Ibid. Sec. 32. 
(jj') Ibid, Sec. 64. 



COMPANIES. 


339 


which bills may be discounted for 
•any individual or partnership 
without the security mentioned in 
section 36, paragraph (a) Nos. (i) 
to (5) inclusive, and the extent of 
the suras to which accounts may 
be overdrawn without security 
under the provisions of the last 
paragraph of section 37 ; 

(b) the circumstances under which alone 

advances may be made to directors 
or officers of the Bank, or the 
relatives of such directors or such 
directors or officers, or to com- 
panies, firms or individuals with 
which or with whom such direct- 
ors, officers or relatives are con- 
nected as partners, directors, 
managers, servants, shareholders 
or otherwise ; 

(c) the particulars to be contained in the 

half-yearly balance-sheet. 

The directors may from time to time make 
bye-laws regulating the following matters or 
any of them : — 

(d) the distribution of business amongst 

the director's ; 

(e) their remuneration ; 

(f) the delegation of any powers of the 

directors to committees consistiiig 
of members of their body ; 
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(y) the procedure at the uicetuigs of the 
board or of any committee of the 
directors ; 

(ij) the books and accounts to be kept at 
the head and other officers respect- 
ively ; 

(i) the reports and statements to be pre- 

pared and made by the chief ac- 
countant, the heads of departments, 
and the other officers of the Bank ; 

(j) the management of the branches and 

agencies ; 

(k) the fees payable for certificates of 

shares or receipts for stock, or for 
registration of transfers of shares 
or stock ; 

(l) the renewal r>f certificates of shares 

and receipts for stock, which' have 
been worn out or lost ; 

(m) and, generally, for the conduct of the 

business of the Bank : 

Provided that no bye-law or alteration or 
rescission of any bye-law, shall be of any vali- 
dity except ip so far as the same is consistent 
with the provisions of this Act, a'nrl has been 
previously approved by tlie Governor-General 
in Council, and such a'pproval has been signi- 
fied in writing under the hand of a Secretary 
to the Government of India. (.2) 


(s) Mid, Sec. 63. 


. LECTURE XII. 

Quasi-Corporations. 

We shrill now consider what have been 
often designated ^wasLcorporations. They 
include various associations and societies 
having some but wanting others of the charac- 
teristics of true corporations. 

Pwasr -corporations in England have been 
thus classified by Brice ; (a). 

“ The first includes most, perhaps all, of the 
commissioners instituted for public purposes. 
These aie cither made corporations to all 
intents, or, S' - far erected into corporations, tliat 
the powers given to them, the duties imposed 
1311 them, and the rights of action acquired 
by tiiem descend to their successors (b). 

The second class consists of various co- 
operative associations, some of which only are 
true corporations, though most of them have 
legal incidents and capacities which distin- 
guish them from meie partnerships. 

The third group of these gun-sLcorpora- 
tions aggregate is composed of various classes 

( a ) Doctrine of Ultra Vires, p. 23. 

{d) See Conservators of ^ River Tone v. Ask^ lo B. & C 
349 ; A. G, V. Andriws^ 2 Mac. & Gor, 225$ 2 H. & T. 431 , 
Hall V. Taylor^ IL B. &: E. 107 ; Hart nail v. Rode Coonirs,^ 4 
B. & S. 301 ; Mersey Docks and Harbour Board v. Gibf}s, L«R, 
I H. L. 93, bce also 10 & 3 1 Viet. c. 16, (the CyinmissiuBers 
Clauses Act), 


Quad-oai- 

porations. 


As classi- 
fied in 
England. 
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of public officials. Churchwardens are one 
example (c). They have no common seal, (d) 
and, therefore, cannot bind themselves and 
their successors ; covenants entered into by or 
with churchwardens being merely personal, and 
going to and against their executors (e). Like 
partnerships, they must all join in suing, and 
notice to or acquiescence by one is notice to 
or acquiescence by all (/). They may hold 
chattels, but not lands, (g) and they are 
the proper persons to sue for injury done to the 
goods of the parish (h). The churchwardens 
and overseers have been together constituted 
a quasi-roxpoTcLte body for certain purposes, 
by 9 Geo. i c, 7, and 59 Geo. iii c. 12. The 
guardians of the poor are another instance of. 
gzfasj-corporations (f). 

(c) Withmll V. Gartham^ 6 T. R. 396. 

(d) Rex V. Atisfreyt 6 M. & Selw. 319 ; Ex parie Annesley^ 

2 Y. & Coll. (Eq, Ex.) 350. Rtirnival v. Coombes^ 6 Scott, N. 
R- 537 i r A. & E. 196 j Compare Tufneil v. 

Constable, 7 A. & E. 798 ; Robinson v. Lewis, per Brian, C. J., 
20 Ed. IV folo 2 pL 7 ; and see Martin v. Nntkin, 2 P. Wms. 
266, 

(^) Withneli V. Gartham, 6 T. R, 38S. 

(/) A.’G, V, Ruper, 2 P. Wms. 125 ; Doe dem, Bailey v 
Foster, 3 C. B. 215, 226. 

(^) Evelhh case, W. Jon^es, 439. 

(/i^) See Rex v. Bees ion, 3 T. R, 592 ; Goulds worth v. 
Knights, II M. & W. 342. 

(O'* 5 ^ ^ Will, IV c. 69 and 5^6 Viet. c. 57. Compare 
the^j^dgments in Jefierys v. Gurr, 2 B. & Ad. S33; and in 
Reg^ ?. Poor Law Comers, 9 Q. B. 291, 
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The fourth group is made up of those 
unincorporated partnerships which have the 
power to carry on legal proceedings by means 
of public officers. These, however, in most 
respects resemble, and often are, pure partner- 
ships. 

There are also quasi- cor poratiom sole. The 
Lord Chancellor is an example ; so are the 
Chief Justices of the King’s and Common 
Bench ; e.g., a person, who has -eceived a grant 
of an office from either, may plead the prescrip- 
tive right of the grantor. So a sheriff may 
prescribe to take a fee for a thing which is not 
within his office ; e.g., to take 2oi of every 
prisoner acquitted, that not being given for 
^loing his office (/). 

Many of the statutes regulating friendly 

societies and other analogous associations have 

provided that the property shall be vested in 

the treasurer or secretary for the time being, 

or in a trustee, and that actions shall be 

brought by and against him ; such person is 

thereby created a gnasf-corporation sole (k).” 

* 

These seVeral classes of PwasLcorporations 
are represented in India and have been consti- 
tuted or re-organised by the Legislature. 

(/) 2 Inst. 210; Costas case, 21 Hen. VII 16. ^ 

{k) E.g, 18 & 19 Viet. c. 63. Cortridges. 

Griffiths, I B. & Aid. 57. * *• 



344 


COmI’ANIES. 


Foil Trusts, 


Constitu- 
tion and 
powers. 


Among bodies created for public purposes, 
are Comniissi. >ners appointed for Pgrts in India. 
In all provinces the constitution of the body 
and its powers are almost similar and are 
regulated by Acts of Legislature { 1 ) In Bengal 
for instance tlie Calcutta Port Act fill of 1890) 
consolidated and amended the law relating to 
the Port of Calcutta. 

Under it a body of Commissioners called 
“ the Commissioners for the Port of Calcutta ” 
lias been constituted as a body corporate, 
with perpetual Succession and a common 
seal. There are sixteen commissioners partly 
elected by certain commercial bodies and partly 
nominated by the Local Government with a 
Chairman and Vice-Chairman among them^ 
The Commissioners may hold property, may 
construct and carry out certain specified works, 
may frame a scale of toils and charges, may 
make contracts within certain limitations, may 
raise loans on debentures and may make rules 
consistent with the Act for carrying out tiie 
purposes of the Act. 

The powers of the Board were considered 
in the Trustees of the fiarbour, Madras v. Best 
& Co. (m). By section 70 of the Madras Harbour 


(/) Bengal Act IV of 1887 (Chittagong) ; Bombay Act VI 
of 1 386 (Karachi); Bombay Act V of 1 888 (Aden); Burma 
Act IV of 1,903 (Rangoon) ; Madras Act II of 1903 (Madras). 
{m) 22 Mad. 324. 
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Trust’ Act 1886, the Board is empowered to 
make bye-laws for the reception, removal and 
porterage of goods. A byc-law framed under 
this section provided that importers desiring 
to store cargo must apply to the Secretary of 
the Board for such space as they might require, 
and that such applications would be granted 
on such ferms as tlie Board might approve, 
and concluded with the reservation that the 
Hoard, while taking all reasonable precautions, 
would accept no responsibility in respect of 
property stored upon its premises, which would 
remain at the risk of the consignees or owners. 

It was held that the provision was not a bye- 
law for the reception or removal of goods, 
within the meaning of section 70 of the Act, 
and was ultra vires. 

Foremost among Corporations devoted to Universities 
the advancement of learning are the Univer- 
sities. In the year 1857, the first Universities 
in India were founded at Calcutta, Bombay 
and Madras and in the years 1882 and 1887, 
the Universities of the Punjab and Allahabad 
came into being. By the Acts that established 
these Universities a number of persdns, named * 
as the Chancellor, Vice-Chancellor and Early Cons 
Fellows are constituted and declared to be one 
body politic and corporate, with a perpetual 
succession and a common seal. The body 
corporate is empowered to take, purchase sfnd ' 
hold property and to grant, demise, afien of* 


m 
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otheru'ise dispose of all or any of the prop’erties 
belonging to the University. The Chancellor, 
Vice-Chancellor and Fellows Tor the time 
being constitute the Senate of the University. 
All questions relating to the University shall 
be decided by a majority of the members in 
the meetings of the Senate. The Senate shall 
have full powers to appoint, all examiners, 
officers or servants, to confer, after examina- 
tion, the several degrees, in Arts, Law, 
Medicine and Engineering and to charge 
reasonable fees for the degrees to be con- 
ferred In). 

By the Indian Universities Act VIII of 
1904 the constitution of the Indian Univer- 
sities has been revised and remodelled. Under 
this Act, the objects of the University h.ave 
been enlarged. The University may- make 
provision for the instruction of students, 
appoint University I’rofessors and Lecturers, 
hold and manage educational endowments, 
erect, equip and maintain University libraries, 
laboratories, and museums, make regulations 
relating to the residence and conduct of 
students, and do all acts consistent with the 
Act of Incorporation and this Act, which tend 
to the promotion of study and research. 


-(«) Act II of 1857 ; Art XXII_of 1857 ; Act XXVII of 
jZsi ; Act XIX of T882 ; AcqXVIII of 1887, 
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'Hie Body Corporate shall be the Senate 
of the University and shall consist of — 

(a) the Chancellor ; 

(b) in the case of the University of Cal- 

cutta, the Rector, 

(c) the in ce- Chancellor ; 

(d) the ex-officio Fellows ; and 

(e) the Ordinary Fellows — 

(i) elected by registered Graduates 

or by the Senate ; 

(ii) elected by the Faculties, and 

(iii) nominated by the Chancellor. 

'riic executive Government of the Univer- 
sity shall be vested in the Syndicate, which 
shall consist of — 

' (a) the Vice-Chancell'or as Chairman ; 

(I?! the Director of Public Instruction 
for the Province in which the 
head -quarters of the University 
are situated ; and, in the case of 
the University of Allahabad, also 
the Director of Public Instruction 
in the Central Provinces ; and 

(c) not ’less than seven or’ more than 
fifteen ex-officio or Ordinary 
Fellows elected by the Senate or 
by the Faculties m such manner 
as may be provided by the regula- 
tions to hold office for such period 

♦ * 


Constitu- 

tion. 


The S>iidi 
cate. 
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as may be prescribed by tlie legu- 
lations (0). 

Tlie Senate may institute agd ceiifer such 
degrees, and grant such diplomas, licenses, 
titles and marks of honour in respect of 
degrees and examinations as may be prescribed 
by the regulations {p). 

Where the Vice-Chancellor and not less 
than two-thirds of the other members of the 
Syndicate recommend that an honorary degree 
be conferred on any person on the ground that 
he is, in their opinion, by reason of eminent 
jmsition and attainments, a fit and proper 
person to receive such a degree and where their 
recommendation is supported bv not less than 
two-thirds of the Fellows present at a meeting 

of the Senate and is confirmed bv the Chan- 

- # 

cellor, the Senate may confer on siu'h person 
the honorary degree so recommended without 
requiring him to undergo any examination {q}. 

Where evidence is laid before the Syndi- 
cate showing that any person on whom a 
degree, diploma, li('ense, title or mark of 
Iionour conferred or granted by the Senate has 
been convicted of what is, in their opinion, a 
serious offence, the Syndicate may propose to the 
Senate that the degree, diploma, title or mark 

{0) Ibid. Sec. 15. 

{p) Ibid. Sec. 16. 

W) Ibid. See 1 7. 
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of hoiioul be cancelled, and, if Ibe proposal is 
accepted by not less than two-thirds of the 
Fellows present at a meeting of the Senate 
and is confirmed by the Chancellor, the degree, 
diploma, license, title or mark of honour bhall 
be cancelled accordingly, (r) 

The Senate, with the sanction of the 
Government may from lime to time make 
regulations consistent with the \ct of Inf;or- 
poration as amended by this .Xct and with thi?i 
Act to provide for all matters relating to the 
University. In particular, and without pre- 
judice to tlic generality of the foregoing power, 
such regulations may provide for- - 

(a) the procedure to be followed in hold- 

ing any election of Ordinary 
Fellows ; 

(b) the constitution, reconstitution or 

abolition of Faculties, the propor- 
tion in which the members, other 
than the ex-officio members, or the 
Syndicate shall be elected to 
represent the various Faculties and 
the mode in which surh election 
.shall be conducted ;* 

(c) the procedure at meetings of the 

Senate, Syndicate and Faculties 
and tlie quorum of members to be 


(/} IM, hti 


% 
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required for the Uuiibactioii of 
business ; 

(d) tlie appointment of Fellows and 

others to be members of Boards of 
Studies, and the procedure of such 
Board and the quorum of members 
to be required for the transaction 
of business ; 

(e) the appointment and duties of the 

Registrar and of officers and ser- 
vants of the University, and ot 
Professors and Lecturers appointed 
by the University ; 

(f) tiie appointment of examiners, and 

the duties and powers of Exami- 
ners in relation to the examina- 
lions of the University ; 

( g) the form of the certificate to be pro- 

duced by a candidate for examina- 
tion under section 19 and the 
conditions on which any such cer- 
tificate may be granted ; 

(fi) the registers of graduates and students 
to be kept by the University, and 
the fee (if any) to be paid for the 
entry or retention of a 'name on 
any such register ; 

(i) the inspection of Colleges and the 
reports, returns and other informa* 
^ tion to be furnished by Colleges ; 
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(j) the registers of students to be kept by 

Colleges affiliated to the Univer- 
sity ; 

(k) the rules to be observed and enforced 

by Colleges affiliated to the Univer- 
sity in respect of the transfer of 
students ; 

(l) the fees to be paid in respect of the 

courses of instruction given by 
Professors or Lecturers appointed 
by the University ; 

(m) the residence and conduct of students ; 

(n) the courses of study to be followed 

and the conditions to be complied 
with by candidates for any Univer- 
sity examination, other than an 
examination for matriculation, and 
for degrees, diplomas, licenses, 
titles, marks of honour, scholar- 
ships and prizes conferred or 
granted by the University ; 

(o) the conditions to be complied with 

by schools desiring recognition for 
the purpose of sending up pupils 
, as candidates for the matriculation * 
examination and the conditions 
to be complied with by candidates 
for matriculation, whether sent up 
by recognised schools or not ; 

(p) the conditions to be complied With 

by candidates not bein’g stuftents 
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of any Collogn affiliated to the 
University, for degrees, diplomas, 
licenses, titles, marks of honour, 
scholarships and prizes conferred 
or granted by the University ; and 
(q) the alteration or cancellation of any 
rule, regulation, statute or bye-law 
of rhe University In force at ttie 
commencement of the’Act. (s) 

The Societies Registration Act (XXi of 
i860) makes provision for improving the legal 
condition of societies established for the promo- 
tion of literature, science or the fine arts, or 
for the diffusion of useful knowledge, or for 
charitable purposes. 

The following societies may be regis- , 
tered under this Act : — Charitable societies, the 
military orphan funds or societies established'at 
the several presidencies of India, societies estab- 
lished for the promotion of science, literature, 
or the fine arts, for instruction and the diffusion 
of useful knowledge, the foundation or main- 
tenance of libraries or reading-rooms for general 
use among the. members or open to the public, 
or public museums and galleries of^ paintings 
and other works of art, collections of natural 
history^ mechanical and '’philosophical inven- 
tions, instruments, or designs (t). 


Xs) Bid. Sec. 25. 

Act XXI of 1:860, Sec. 20. 
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Any seven or more persons associated tor 
any literary^ scientific, or charitable purpose, 
or for any such purpose as is described in Sec- 
tion 20 of this Act, may by subscribing their 
names to a memorandum of association and 
filing the same with the Registrar of Joint- 
Stock Companies form themselves into a society 
under this Act. (u). 

The memorandum of association shall 
contain the following things (that it is to 
say) 

the name of the society ; 
thp objects of the socity ; 
the names, addresses, and occupations of 
the governors, council, directors, 
committee or other governing body 
to whom, by the rules of the 
society, the management of its 
affairs is entrusted (o). 

The property, moveable and immoveable, 
belonging to a society registered under this 
Act, if not vested in trustees, shall be deemed 
to be vested, for the time being, in th'^ 
governing body of such society, and in all 
proceedings civil and criminal, nlay be des- 
cribed as the property of the governing body 
of such society by their proper title (w). 


(») Ibid. S. I. 

(p) Ibid. S. 5. 
Ibid. S. 5* 
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Every society registered under this - Act 
may sue or be sued in the name of the president, 
chairman, or principal secretary'; or trustees, 
as shall be determined by the rules and regula- 
tions of the society, and in default of such 
determination, in the name of such person as 
shall be appointed by the governing body for 
the occasion : 

Provided that it shall be competent for 
any person having a claim or demand against 
the society, to sue the president or chairman, 
or principal secretary or the trustees thereof 
if on application to the governing body some 
other officer or person be not nominated to be 
the defendant {x). 

The governing body of the society shall 
be tlie governors, council, directors, committee, 
trustees or other body to whom by the rules 
and regulations of the society the management 
of its affairs is entrusted (y). 

The Religious S<iciEriES Act (I of 1880) 
simplified the manner in v’’hich certain bodies 
of persons associated for the purpose of main- 
taining religious worship may hold property 
acquired for such purpose. It 'provides that 
when any body of persons associ ated for the 
purpose of maintaining religious worship has 
acquired, or hereafter shall acquire, any pro- 


- (») Ibid. S. 6. 

O’) S. j6. 
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perty, and the appointment of a new trustee, 
in the place of or in addition to the old 
trustees becoriles necessary, the property shall 
vest m such new trustees, as in the old trustees, 
after appointment by the members of such 
body at a meeting convened for the purpose. 

The Co-operative Credit Societies Act 
(X of 1904) was passed to encourage thrift, 
self-help and co-operation among agricul- 
turists, artisans and persons of limited means 
and to provide for the constitution and control 
of co-operative credit societies. To these 
Societies the Indian Companies Act docs not 
apply. 

A society shall consist of ten or more 
persons above the age of eighteen years ; (a) 
residing in the same town or village or in the 
same group of village ; (b) or subject to the 
sanction of the Registrar, consisting of mem- 
bers of the same tribe, class or caste. Societies 
shall be either rural or urban. In a rural 
society not less than four-fifths of the members 
shall be agriculturists. In an urban society 
not less than four-fifths of the members shall 
be non-agriculfeurists (^r). 

No dividend or payment on account of 
profits shall be paid to a •member of a rural 
society, but all piofits made by such a society 
shall be carried to a fund (to be called the 


The Co- 
operative 
credit. 
Societies 
Act. 


Constitu- 

tion. 


Reserve 

fund. 


(s) Act X of 1904s S. 3. 
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reserve fund) : Provided that, wiien such reserve 
fund has attained such proportion to the total 
of the liabilities of the society,' and when the 
interest on loans to members has been reduced 
to such rates, as may be determined by the by- 
laws or rules made under this Act, any further 
profits of the society not exceeding three- fourths 
of the total annual profits, may be distributed 
to members by way of bonus. Not less tlian 
one-fourth of the profits in each year of an 
urban society shall be carried lo a fund (to 
be called the reserve fund) before any dividend 
or payment on account of profits is paid to the 
members or any of them (a). 

A society may receive deposits fioui mem- 
beis without restriction, but it may borrow 
from persons who are not members only^ to 
such extent and under such conditions as may 
be provided by its by-laws or by rules made 
under this Act (b'f. 

A society shall make no loan to any person 
other than a member. 

Provided that, with the consent of the 
Registrar, a society may make loans to a rural 
society. - 

Save with permission of the Registrar to 
be given by general order in the case of each 
society, a rural society shall not lend money 
on the security of moveable property. 

, S, 8. ^ 

{by lUd^ S. 9. 
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. The Local Government may, by general 
or special order, prohibit or restrict the leading 
of money on mortgage of immoveable property 
or any kind thereof by any society or class of 
societies (c). 

A society may deposit its funds in the 
Government Savings Bank or with any banker 
or person acting as a banker approved for the 
put pose by the Registrar. 

A member shall not transfer any shate 
Iield by him or his interest in the capital ul die 
society nr any part thei'eof, unless he has held 
such share or interest for one year at least. 

The share or interest of a member in the 
capital of a society shall not be transferred or 
charged, unless to the society or to a meiiiber 
of the society and subject to any conditions 
as, to maximum holding prescribed by this Act 
or by the by-laws or by any rules made under 
this x\ct {d). 

{c) Ibid. S. ro. 

{d) Ibid. S. T4. 
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LECTURE II. 

Where a statute prescribes a procedure as a condition pfeicdeni to 
conferring jurisdiction or giving power to do an aci^ a non-com (diancc ivith 
the requirements of the statute makes the act a nuliiy* 

When a certificate under Section 9 of the Public Demands Recovery 
Act (I of 1895) did not specify the amount and the space intended for 
the insertion of the figures was left blank and the ceitifying officer 
appeared to have machanically signed it without perusal or consideration, 
it is not duly made under the provisions of the Act and a sale held under 
such a certificate is not valid \JMokiuddin v, Firthichand^ 31 I C, 66 

In Batjnatk v. Ramjat, [23 Cal. 775=23 1 . A, 45 affiinnng 5 C. L 
687]. Lord Davey observed : — 

** It is obvious that those are very stringent provisions. The proceeding 
in the first instance is apparently ex parte. The certificate is to be made 
by the Collector in a certain form and filed, and when the ceitificate is 
filed, it has the effect of a decree against the persons named as debtors ^ 
in the certificate so far as regards the remedies for enforcing it, and when 
served, it also binds their immoveable property. It is unnecssary to pdint 
out the necessity there is, when power is given to a public officer to sell 
the property of any of Her Majesty^s subjects, that the forms required 
by the Act, which are matters of substance, should be complied with, and 
that if the certificate is to have the extraordinary effect of a decree against 
the persons named in it as debtors and to have the effect of binding their 
immoveable property, at least it should be in a form, such as provided by 
the Act, which enables any person who reads it to see who the judgment- 
creditor is, what is the sum for which the judgment is giVhn, and that 
those particulars should be certified by the hand of the proper officer 
appointed by the Act for the purpose. If no such certificate is given, 
then the whole basis of the proceeding is gone. There is no judgment, 
there is nothing corresponding to a judgment or decree for payment 
of the amount, and there is no foundation for the sale. The authority 
to proceed to the sale fs based on the certificate which has the effect of 
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H judgment or decree, and if no judgment or decree is given, and no 
certificate is filed having the force or effect of a judgment or decree, 
there can be rvD valid sale at all.” [See also Mahomed Abdul Hai v. 
Gttjraj Sahai, 20 Cal. 826=20 I. A. 70, approving Gujraj Sahai v. 
Secretary of State, i"] Csl], 414; Puranchanara v. Binabandhu, 34 Cal. 
8n.3 


In order to deprive the proprietor of a permanently-settled estate of 
his right to take settlement of Chur land contiguous to his estate, it is 
necessary that the provisions of Regulation VII of 1822 should be strict- 
ly complied with. In the absence of any report by the Settlement Officer 
or by the Collector that the settlement of Chur land with the proprietor 
of a permanently-settled estate contiguous to it, who was also the previous 
holder of the Chur would endanger the public tranquility or otherwise be 
seriously detrimental the Government have to power to settle the Chur 
with a third party in contravention of Section 3 of Bengal Regulation VII 
of 1822.* [Brindaban Chundra v. Karuna Nidhan, 23 C. VV. N. 261=30 


• Section 3 of Bengal Regulation VII of ’.822 thus “ with respect to the estates 
which are at present let to farm, a settlement thereof shall be made on the expiration 
of the existing leases for such a period as the Governor-General in Council may 
Tlirect. A preference shall be given to the Zemindars or other persons possessing a 
permanent property m the Mahals, if tvilling to engage for the payment of the 
public revenue on reasonable terms: Provided also that m cases wherein such 

Mahals may be let in farm, the term of the lease granted to the farmers shall not 
exceed 12 years. The above rules shall likewise be applicable to estates now held 
khas So in any case, wherein the Zemindars or other proprietors may refuse 
to continue their existing engagements, or to enter into new engagements, on 
equitable terms, it shall be competent to the Revenue Authorities to let the lands in 
farm for such period, not exceeding 13 years, as the Governor General in Council 
shall appoint, or to assume the direct management of them, and to retnn them under 
khas management during the period aforesaid or such shorter period as may be 
adiudged proper : Provided further that if in an/ case it shall appear to th« Revenue 
Authorities that the continuance or admission of any Raja, Zemindar, Tabkdar, 
or other person who may have engaged, or may claim to engage, for any Mahal or 
Mahals, in or to the management ^f such Mahal or Mahals, would endanger the 
public tranquillity or otherwise »be seriously detrimental, it shall be their duty 
to report the circumstances to Government, and it shall be competent to the 
Governor-General in Conncil. by an Order in Council, to cause^ such Mahal or 
Mahals to be held khas or let in farm, for such term as may ‘appear expedient and, 
proper, not exceeding the period above specified.” • V 
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L C 84. See aKn Radhakant s? Stcretary of State ^ 23 ('. W. N. 265=^=50 
L C. 94 

When a ta'dng authority is called upon to assess the ta’-: based upon 
annual letting value he does very wrong if he rates as if he were dealing 
with the question for the income tax [Mersey Dock and Barbour Board v. 
Birkenhead Assessment Committee^ (1901) A. C. 175]. So where a 
Cantonment Magistrate under section 22 of the Cantonments Act (III 
of 1880) assumes power that the law has not given him and calculates 
the tax not on the annual value, but on some strange and novel method 
of his own, the enhancement IS vires [Secretary oj State v. Major 
HtegkeSt 38 Bom. 293. See also Kasandas v. Atikleshvar Municipality^ 
26 Bom. 294]. 

A District Magistiate has no jurisdiction to eject any person from 
property under section 43 of the Bombay District Police Act (IV of 1890) 
without first taking temporary possession himself and an order prohibiting 
a person from entering a temple under such circumstances is ultra vire<; 
[Dharmibhai v. Emp,^ 45 I. C. 396.] 

Where a Sub-Deputy Magistrate not appointed by the f^ocal Govern- 
ment to perform the functions of a Magistrate undet the Assam Labour 
and Emigration Act (VI of 1901) acquitted certain persons of offences 
under section 164 of that Act, but at the same time passed an order that 
the proprietor of the garden for which the coolies were recruited should 
deposit the expenses of repatriation of the coolies, it was held that the 
“ Sub- Deputy Magistrate's orders were entirely without jurisdiction in 
as much as section 3 of the Act defines the Magistrate as the Magistrate 
of the District, Sub-Divisional Magistrate 01 othei persons appointed 
by the Local Government to perform the function of the Magistrate under 
this Act and this Sub-Deputy Magistrate was not so appointed by the 
Local Government. His orders are therefore clearly ultra piresP [Emp^ 
V. Ritu Chamar, 22 I. C. 978. See also Emp. v, Daitatraya, 14 L C. 974]. 

Similarly when a public body or a Company is established by statute 
or is incorporated for special purposes only and is altogether the 
creature of Statute Law the prescription for its acts and contracts is 
imperative and essential to their validity. 
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LECTURES III AND IV, 

In consequence of the recommendations of Lord Moriey, Secretary 
of State, the Indian Councils Act, 1909 (9 Edw. VII c. 35) made impor- 
tant changes in the constitution and functioub of the Indian Legislative 
Councils and gave power to make changes in the executive Governments 
of the Indian Provinces. The Government of India Act, 1915 (5 & 6 
Geo. V c. 61) consolidated all the statutory provisions relating to 
the Indian constitution and this was amended by the xAmending Act 
(6 & 7 Geo. V c. 37). 

As a result of the Motagu-chelmsford Report, 1918, the Government 
of India Act, 1919 (9 10 Geo, V c. loi) was passed which introduced 

a considerable measure of reform and laid the foundation for responsible 
Government in India. The following are the important provisions laying 
down the poweis of the Imperial and Local Legislatures : — 

S. 10 . (i) The local legislature of any province has power subject 
to the provisions of this Act, to make laws for the peace and good 
government of the territories for the time being constituting that 
province. 

(2) The local legislature of any province may, subject to the pro- 
visions of the sub-section next following, repeal or alter as to that province 
any law made either before or after the commencement of this Act by any 
authority in British India other than that local legislature. 

(3) The local legislature of any province may not, without the 
pievious sanction of the Governor-General, make or take into consideration 
any law— 

(a) imposing or authoizing the imposition of any new tax unless 
the tax is a tax scheduled as exempted from this provision by 
rules made under the principal Act ; or 

(b) affecting the public debt of India, or the customs dfities, oi 
any other tax or duty for the time being in force and imposed 
by the authority of the Governor-General in Council for the 
general purposes of the Government of India, provided that the 
imposition or alteration of a tax scheduled as aforesaid shall 
not be deemed to affect any such tax or duty or ^ 

(c) affecting the discipline or maintenance of any part of His * 
Majesty’s naval, military, or air forces ; or 
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(d) affecting Ihr halations ot iho governn^^nt witli tmuiini princes 
01 states ; or 

(e) 3 emulating any centiai subject ; or 

(f) regelating any provincial subject which has been declaierl by 
iules under the principal Act to be, either in whole or m [)ait, 
subject to legislation by the Indian legislature, in lespecl of any 
matter to which such declaration applies ; or 

(g) aflectiiig any power expressly rcseived to the Governor-General 
in Council by any law for the time being in force ; or 

(h) altering or repealing the provisions of any law which, having 
been made before the commencement of this Act by any 
authority in British India other than that local legislature, is 
declared by rules under the principal xAct to be a law which 
cannot be i epealed or altered by the local legislature without 
previous sanction ; or 

(i) altering or repealing any provision of an Act of the Indian 
legislature made after the commencement of this Act, which 
by the piovisions of tliat Aci may not he repealed or altered 
!)y the local legislature without previous sanction. 

Provided that an Aci or a provisions of an Act made by a local 
legislature, and subsequently assented to by the Govenior-GeiuTal in 
pursuance of this Act shall not be deemed invalid by leason only of its 
requiring the previous sanction of the Governor-General under this Act. 

(4) The local legislature of any province has not power to make any 
law affecting any Aci of Parliament. 

S. 17 , Subject to the provisions of this Act, the Indian legislature 
shall consist of the Governor-General and two Chambers, namely, the 
Council of State and the Legislative Assembly. 

Except as otherwise provided by or under this Act, a Bill shall not 
be deemed to have been passed by the Indian legislature unless it has 
been agreed to by both chambers, either \fithout amendment or with suclr 
amendments only as may be agreed to Iry both chambers. 

. , Council of Slate shall consist of not more than 

^ sixty members^norr^inated or elected in accordattce with rules made under 
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the piincipal Act, of whom not more than twenty shall be official 
members, 

{2) The Governor-General shall have power to appoint, from among 
the members of the Council of State, a piesident and othei persons to 
preside in such circumstances as he may direct, 

(3) The Govemoi -General shall have the right of addressing the 
Council of State, and may for that purpose requite the attendance of its 
members. 

S. 19, (i) The Legislative Assembly shall consist of members 
nominated or elected in accordance with rules made under the principal 
Act, 

(2) The total number of members of the Legislative Assembly shall 
be one hundred and forty. The numbei of non-elected niembets shall be 
forty, of whom twenty-six shall be oihcial members. The number of 
elected members shall be one hundred. 

Provided that rules made undei the principal Act may provide for 
increasing the number of members of the Legislative Assembly as fixed 
by this section, and may vary the proportion which the classes of members 
bear one to another, so, however, that at least five-sevenths of the members 
of the Legislative Assembly shall be elected members, and at least one- 
third oAhe other raembeis shall be non-official members. 

S. 27, (i) In addition to the measures referred to in sub-section (2) 

of section ^sixty-seven of the principal Act, as requiring the previous 
sanction of the Governor-General, it shall not be lawful without such 
previous sanction to introduce at any meeting of either chamber of the 
Indian legislature any measure — 

(a) regulating any provincial subject, oj any pari of a provincial 

subject, ^vhich has not been declared by rules under the principal 

Act to be subject to legislation by the Indian legislature ; 

(b) repealing or amending ^ny Act of a local legislature ; 

(c) repealing or amending any Act or ordinance made by the 

Governor-General. 

(2) Where in either chamber of the Indian Jegislalure any Bill has 
been introduced, or is proposed to be introduced, or any amendment lo 
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a Bill is moved, or proposed to be moved, the Governor-General may 
certify that the Bill, or any clause of it, or the amendment, affects the 
safety or tianquilily of British India, or any pail iheieof, and may direct 
that no proceedings, or that no further proceedings, shall be taken by the 
chamber m relation to the Bill, clause, or amendmpt, and effect shall be 
given to such diiection. 

Where a person has a right of action against the East India Com- 
pany that right of action cannot be taken away by any Act passed by 
the Indian legislature, after the possessions of the Company have been 
vested in the Crown \ Damoil a) Tukaram v. Secrelrry of Stale, 45 Bom. 
1161], 

Undei section 65 of the Government of India Act, 1858 all persons 
and bodies public shall and may have and take the same suits, remedies 
and proceedings, legal and equitable, against the Secretary of State in 
Council as they could have done against the said Company. The 
Legislative Council of the Governor-General derives its legislative 
powers from section 22, Indian Councils Act, 1801 which contains a 
proviso that the Governor-General in Council shall not have the powei 
of making any laws or regulations which shall affect any provision of the 
Government of India Act, 1858. The Chief Court held that Section 51 (G) 
Lower Burma Town and Village Lands Act, did affect the provision 
of section 65 of the Government of India Act, 1858 in asmuch as it 
purported to take away the right which was possessed by every one prior 
to 1858 of bringing suits for land against the East India Company 
[/. Moment v. Secretary of Siate^ 5 L. B. R. i63===8 L C. 1*129], 
judgment was upheld by the Privy Council \Secreiary oj State v. 
/. Moment, 40 Cal 391 =40 I. A. 4S]. 

Similarly under section 53(2), Uppei Burma Land and Revenue 
Regulafion, a Civil Court shall not exercise jurisdiction over any claim 
to the ownership or possession of any State land or to establish any lien 
upon or in other interests in such land. In Mahomed Amin v, Nachiappa 
Chetiy [8 Bur. L, T, 45*529 L C. 736]* the Judicial Commissioner 
held that this section was tdtra mres of the Legislature and said*-— 

'** Now file concluding part of section 22 of the Indian Councils Act, 
lays that tbtj Governor-General in Council shall not have the 
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power to make any law or regulation which shall in any way, affect any part 
of the unwritten laws or constitution of the United Kingdom of Great 
Britain and Ireland, whereon may depend in any degree the allegiance of 
any person to the Crown of the United Kingdom. I take it that what this 
means is, no laws shall be made contravening the fundamental principles 
on which British civilization is based, e.g,^ freedom of the person, freedom 
of religion, equality before the law, etc. 

Now section 53, Upper Burma Land and Revenue Regulation, 
seems to be clearly an attempt to intro duce in a mild way into Burma 
what is known in France as the droit administratif.** 

Dicey says that this scheme is based on the privilege of the State 
and of its officers and on its supposed necessity for a separation of 
power : — The second of these characteristics is that the ordinary 
judicial tribunals which determine ordinary questions, whether they be 
civil or criminal, between man and man, must, speaking generally, have 
no concern whatever with matters at issue between a private person and 
the State, with questions of administrative law, but that such ques* 
lions, in so far as they form at all matter of litigation (contentieux 
adniinistratif) must be determined by Administrative Courts in some way 
Tionnected with the Government or the administration.** (Dicey’s Law of 
Constitution, 7th Edition, page 335). “ The judicial Courts had, speaking 
generally, no concern with administrative law, 01, in other words, with 
cases in which the interest of the State or its servants was at issue ** 
(page 336). ** They, ordinary judges) are even now, as a rule, without 
jurisdiction in matters which concern the State. They have no right to 
determine, for instance, the meaning and legal effect in case it be 
seriously disputed, of official documents ” (page 338). 

This is one of the points taken by the learned Advocate for the 
respondent, viz ^ that it is obviously inequitable that the terms of a lease 
granted by Government should be determined by the Government and 
not by the Civil Court. 

Now it appears that the driot adniinistratif, ” though it exists in 
many countries, is fundamentally opposed to English ideas. To quote 
Dicey again . That ‘ rule of law, * then, which forms a fundamental 
principle of the (English) constitution has thr.ee -meaiSings, or may be 
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regarded fron tfiioe dilTen 1: i> 4J1 nicin^, agairi^ equality 

befoie the law, o\ the eiitial subjection of ah classes lo the ordinary law 
of the land adaimidtavd by die 01 -I‘ 1 t-y Law Comts ; ihe^ ‘ mh^ of law * 
in this sense exdui.Ls the idm of any e\'eai[)tion of ohicials or others 
fioni the duty of obedience to ihe Isw winch governs oihci citizens or 
fiom the jurisdiction of the oidinaty tribunals; theic can be with us 
nothing really coiresponding lo the LadmhiistraUve Law’ (dioil adininis- 
tiatif) or the * administrative tubunais ^ (tiibunaux administratifs) of 
France. The notion which lies at the bottom of the ‘administrative law ’ 
knovvn to foieign countiics is, that affaiis or disputes in which the Govern- 
ment or its seivaxits arej conccincd are beyond the sphere of the Civil 
Courts and must be dealt wuh by special and more 01 less official bodies. 
This idea is utterly unknown lo llm Law of England, and indeed is 
fundaniLiitally inconsistent with our tiaditioiis and customs” (page 198). 

I ibink it I'l dear that section S3(2)(ii), Uppci Bmma Land and 
Revenue Regulation, does alfucl one of the unwuttcn laws rcferied to in 
section 23, Indian Councils Act, and is, lheicfor(\ ifj/m 'virc^ It may 
well be that in a ]»ackward country, the advanlages of the “ droit 
administratif ” may far outweigh its disadvantages and that it may, 
therefore, be worth while to intioduce such a scheme and the introduction^ 
could hardly be taken as a haidship to persons who lived under the old 
Burmese regime, and in the course of time as the people became*nK)re 
enlightened the operation of the scheme might be giadiially restiicted as 
is happening at present in France, but I think it clear that such a 
scheme could be introduced by the British Patliamenl alone. ♦ 

1 accordingly hold that section 53(2)(ii), U[)pci Bui ma Land and 
Revenue Regulation, is uUra vires of the Legislatme and that the present 
suit was cognizable by the Civil Couits and I direct that tht' appeal be 
now heard on the merits.” • 

The proviso to section 101(2) of the Government of India Act, 1915 
must be read as meaning that appointments of temporary judges may be 
made from time to time for sucli pciiod not*‘Xcceding two years as may 
be requited on each occasion when the power is exorcised. I'he pioviso 
does not mean that as regards each High Court, apppintinetiis can only 
made for peiimis mst exceeding two years in all [ v. Mia/m 

Venkatadmia, 43.4, C. 85b,] 
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^Section 12 of the Limitation Act of 1908 i? within the legislative 
poweis of the Governor-Geneial in Council and is not ultra vires as being 
in contravention of section 64 of the Goi^eriinient of India Act, 2858 
[Abdidiah Jlossein v. Administrator-General of Bengal^ 42 Cal. 35.] 

In re AMal Basn/^ Cal. 518, it was not decided whethei the 
condition about the sanction of the Governoi-General in Counci! under 
section 12 Chapter XT of the Calcutta University E.egulatinnr, under Act 
VIII of T904 is t/llra mres. In Narendraiiath v. Skphenso7^ [31 L C. 
619] the question whether the iiiles framed by the Local Goveiiiment 
under section 33 of the Bengal Medical Act (VI of 1914) aie ultra vires 
or not was left undecided. Rules 6 and ii fiamed by the Local Govern- 
ment under section 15 of the Bengal Muncipal Act (II of X884) in so far 
as they apply to geneial elections are intra vires \JMolla Aiaul Hag 
V, Chairman^ Manicktolia Mumcipahiy, 57 1 . C. 960]. 

A conviction based on Rule 4 in (c) of the Rules framed by the 
Bombay Government under section 5 of the Opium Act (I of 1878) is a 
rule of evidence as to the fact of possession and not a lule as to the 
conditions of possession as contemplated by section 5, and as such is 
tilfra vires of the section, so that a conviction based on the '‘ule is illegal 
\_&anda!al v. Emp, 27 L C. 1915.] 

The rule (t)^ that a notice to parties to a ccncilial‘oii-agreement 
should T)e served through a Subordinate Judge, fiamcd by the Local 
Government under section 49 of the Dekhan Agricultui ists ’ Relief Act 
XYII of 1879, and published at page 682, part I, cf the Boniba} Govern- 
ment Gaz(?tte, is not ultra vires and a notice so starved was held to be 
a good notice {Jotiram '^Maniram v. Devba Islmarapa^ ro Bom. iSp]^ 

The Government of Bombay Resolution dated 6th May 1911 
prohibiting processions in the District of Belgom for all time 

is illegal and ultra vires and is not coveied by section 42 oi 44 of the 
Bombay District police Act (IV of 1890}. Section 42 limits the powers 
of prohibition conferred on the Magistrate both in time and place, the 
limitation gf place being to a pMUcular town 01 village o. vicini y thereof. 
Section 44 (i) deals not with the prohibition of religious ceiemonials, 
but with the maintaining of public order at religious ceremonials which 
are not prohibited [Dmdappa Mallappa v. Secretary S/afe^ iS Bom. 
L. R. 460-37 I. C 363]. • % 
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Under sections 35 and 37 of Regulation V of 1804, the Local Govern- 
ment has power to make rules in regard to claims which have not merged 
into decrees and to extend to such claims the procedure laid down in 
section 322 (a), (b) and (d) of the Code of Civil Procedure. [TAe Meg^daiton 
ColUcior of KalahasH and Karveinagar Estates v. Ramasami ChetH^ 28 
Mad 557]. 

Rules 6 and 7 of the rules framed under section 35 of Regulation V 
of 1804 do not authorise the Decree Collector to make a reference to the 
District Court in respect of the interest to be allowed to a creditor unless 
there is a dispute as to the fact or extent of liability in regard to the 
principle matter of the claim, and the question of interest arises as 
accessory and incidental to the disposal of the main claim. Where the 
Governor in Council of Fort St. George empowered by Notification all 
Magistrates of the Second Class to try cases under the Opium Act (I of 
1878), it was held that the Act gave a discretion to specially empower 
Second Class Magistrates with jurisdiction and that the general authoiisa- 
tion was tdtra vires of the powers granted by the Act, for under the 
Notification “the Government have exercised powers by which they have 
enlarged the definition of ‘ Magistrate ’ so far as this Presidency is 
concerned” [Aiakomad Kasim v. Enip*^ 28 I. C. rs?]* ^ 

Under the Assam Labour and Emigration Act (V of 1901) the 
Government issued a Notification relaxing or dispensing with the require- 
ments of certain sections of the Act in the case of garden sirdars working 
under the control of Assam Labour Supply Association, and empowering 
the District Magistrates to cancel license of any local agent for piscooduct 
This condition was held not to be ultra vires of the Government of 
Madras [A. M, Ross v. Secretary of State, 37 Mad. 55]* 

When an order of the Executive Government is ultra vires, it is a 
mere nullity and suit is necessary to have it set aside [Baiwanf Ram- 
chandra\ Secretary of Stale, 29 Bom. 480]. ** 


LECTURE V. 

r 

The Indian High Courts Act, 19x1 (i & 2 Geo. V c. 18) raised the 
maximum number of Judges and gave power for the establishment of new 
High Courts^ and ^ for the appointment of temporary additional Judges. 
^ The provisions relating to High Courts were embodied in the Government 
of'IndiaAct, 1^15. 
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,The following provisions of C. P. Code, 1908, regarding powers of the 
High Courts to make rules are important ; — 

S. 123 * (t) A Committee, to be called the Rule Committee, shall 
be constituted at each of the towns of Calcutta, Madras, Allahabad, 
Lahore and Rangoon. 

(2) Each such Committee shall consist of the following persons, 
namely — 

(a) three Judges of the High Court established at the town at which 
such Committee is constituted, one of whom at least has 
served as a District Judge or (in the Punjab or Burma) a 
Divisional Judge for three years ; 

(//) a barrister practising in that Court ; 

(c) an advocate (not being a barrister) or vakil or pleadei enrolled 

in that Court ; 

(d) a Judge of a Civil Court subordinate to the High Court, and 
((f) in the towns of Calcutta, Madras and Bombay, an attorney. 

(3) The members of each such Committee shall be appointed by the 
Chief Justice or Chief Judge, who shall also nominate one of their member 
to he president ; 

Provided that, if the Chief Justice or Chief Judge elects to be himself 
a memlxir of a Committee, the number of other Judges appointed to be 
members shall be t^vo, and the Chief Justice or Chief Judge shall be the 
President of the Committee. 

(4) Each member of any such Committee shall hold office for such 
period as may be prescribed by the Chief Justice or Chief Judge in this 
behalf ; and whenever any member retires, resigns, dies or ceases to reside 
in the province in which the Committee was constituted, or becomes 
incapable of acting as a member of the Committee, the said Chief Justice 
or Chief Judge may appoint another person to be a member in his stead. 

(5) There shall be a Secretary to each such Committee, who shall 
be appointed by the Chief Justice or Chief Judge and shall receive such 
remuneration as may be provided in this behalf by the Governo^General 
in Council or by the Local Government, as the case may be. 

S. 124 . Every Rule Committee shall make a fepoit to the High 
Court establised at the town at which it is constituted or asisy proposal |p 
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annul, alter or add to the r.de^ m the First Schedule oi to make .nett- 
rules, and hefote making an) rules under section i?s the High romt 
shall take such lepoit into consideration. 

S. 125. High Courts, other than the Courts specified in section laa, 
may exercise the powets conferred by that section in such manner and 
subject to such conditions as the Governoi -General in Council may , 

determine ? 

Provided that any such High Court may, after previous publication, 
makeaiule f-xtending within the local limits of its jurisdiction any rules 
which have been made by any other High Court. 

S. 126* Rules made under the foregoing provisions shall be subject 
to the previous sanction of the following authorities namely — 

(t?) if the rule is made by a High' Court established under the 
Indian High Courts Act, i86i, to the sanction of the 
authority prescribed by section 15 of that Act, for rules made 
under that section, 

(if) if the iiile is made by any other High Court, to the sanction 
of the Local Government. 

S. 127 . Rules so made aiul sanctioned shall be published in the 
Grtcv/Zi’ 0 / India or in the local official Gazette, as the case may be, and 
shall from the dale of publication or fiom such other date as may be 
specified have the same force and effect, within the local limits of the 
jurisdiction of the High Court which made them, as if they had been 
contained in the First Schedule. 

S. 128. (i) Such rules shall be not inconsistent with provisions in 
the body of this Code, but, subject thereto, may provide for any matters 
relating |o the piocedure of Civil Courts. 

(2) In particular, and without prejudice to the generality of the 
powers conferred by sub-section (i) such rules may provide for all or any 
of the following matters, namely — 

(a) the service of summonses, notices and other processess by post 
or in any other manner either generally or in any specified 
^ areas and the proof of such service ; 
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, (3) the maintenance and custody, while under attachment, of 
live-stock and othei moveable property, the fees payable for 
suc|i maintenanc(i and custody, the sale of such live-stock 
and property and the proceeds of such sale : 

(^) procedure in suits by way of conterciaim, and the valutatioii 
of such suits for the purposes of jurisdiction ; 

(d) procedure in garnishee and charging orders either m addition 
to, or in substitution for, the attachment and sale of debts ; 

(<?) procedure where the defendant claims to be entitled to con- 
tribution or indemnity over against any person whether a 
party to the suit or not ; 

(/) summary procedure — 

(f) in suits in which the plaintiff seeks only to recover a debt or 
liquidated demand in money payable by the defendant, with oi withouf 
interest arising — 

on a contract expiess or implied, oi 

on an enactment where the sum sought to be recovered is a fixed 
sum of money or in the nature of a debt othei than a 
^ penalty ; or 

uu a guarantee, where the claim against the principal is in respect 

'I of a debt or a liquidated demand only ; 

or on a trust ; or 

(is) in suits for the recovery of immoveable propeT-ty, wiih or without 
a claim foi>rent or mesne profits, by a landlord against a tenant whose 
term has expired or has been duly determined by notice to quit, or has 
become liable to forfeiture for non-payment of rent, or against epsrons 
claiming under such tenant ; 

(^) procedure by way of oiiginatiog summons ; ^ 

(/^) consolidation of suits, appeals and other proceedings ; 

(f) delegation to any Registrar, Prothonotary or Master or other 
official of the CcHirt of any judicial, quasi-judicia! and non* 
judicial duties ; and 

(/) all forms, registers, books, entries and accounts which may be 
necessary or desirable for the transactioif of ffae business of 
Civil Courts. * 
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S. 129 . Notwithstanding anything in this Code, any High Court 
established under the Indian High Courts Act, r 86 1, may make such 
rules not inconsistent with the Letters Patent establishing it to regulate 
its own proceduie in the cxeicise of its original civil juUvSdictioii as it 
shall think fit, and nothing herein contained shall affect the validity of 
any such rules in force at the commencement of this Code. 

S. 130 . A High Court not established under the Indian High 
Courts Act, t86ij may, with the previous '^auction of the Local Govern- 
ment, make with respect to any mattei other than procedure, any rule 
which any High Court so established might, under section 15 of that Act. 
make with respect to any such matter for any pait of the territories under 
its junsidction which is not included within the of a Presidenc}- 

Town. 

S. 131 . Rules made lu accoi dance with section izg o\ section 130 
shall be published in the Gazette of India or in the local official Gazette, 
as the case may be, and shall from the date of publication or from such 
other date as may be specified have the force of law, 

The rules of the Presidency Small Cause Courts aie made by the 
High Court under the powers conferied by section 9 of the Presidency 
Small Cause Act, 1882, as amended by Act, of 1895. Order 42 rule 2 of 
the said rules of Madras which requires at the time of piesenriag an 
application for a new trial either the deposit in court of the decree- 
amount or the giving of security for the due performance of the decree 
is inconsistent with the statutory rights given by section ^38 of the 
Presidency Small Cause Courts Act, and /^//m for “ to depiive'^a 
suitor in a pending action of an appeal to a superior tribunal which 
belonged to him as of right is a very diffeient thing from regulating 
procedure. And the right to apply for a new trial is not a matter of 
practico-or procedure {Mladurai Fillm v. T Muihu Chefiy. 38 Mad. 821 
R B.] 

Rule 49 of the Civil Rules of Practice ^Madras) rc<iuiies the produc-* 
lion of a printed copy of the judgment appealed against along with the 
memorandum of appeal when the judgment contains more than 700 
words, but having regard to section 632, Civil Procedure Code, 1882, 
^ that rule being inconsistent with section 541 is uUm pirn of the High 
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Couit and that under sections 122, 12S of the Civil Procedure Code, 
1908, the High Court has power to enact rules inconsistent with the rules 
in the Code, sysction 157 has not the effect of validating a rule which 
was vi^ra vires at the time of its enactment. [Mamakrisiua Filial v. 
Muthu Pifumal Piiiai, 29 M. L. J. 663 — 31 1 . C. 924]. 

Rule 105 of the appellate side Rules of practice, viz., ‘^The appeal 
shall be liable to be dismissed for default of prosecution if any of the 
papers mentioned in this rule have not been printed owing to the appellant's 
failure to make the necessary deposit therefor,” is not ultra vires of the 
High Court \Parkunt Chupothi Amniad v. Amdaiatkan Kandi^ ^ zg MP 
L. J. 7S4]. 

When a criminal appeal is admitted by the High Court, the whole 
appeal becomes admitted and a restrictive order for admission on a 
particular ground such as severity of sentence is outbide the scope of 
sections 421 and 422 Criminal Procedure Code and is uitra vires [Nafar 
SkeskA V. Emp., 41 Cal. 406]. 

When a Judge in the exercise of the ordinary original jurisdiction 
of the High Court at Madras directed a warrant to issue against the person 
of a judgment-debtor to he executed wherever he may he found in the 
Presidency of Madras, the order was held to be without jurisdiction. 
\Rajah of Ramnad v. Seetharam Chetiy, 26 Mad. 120], 

A district Judge has no jurisdiction to make an order under section 
5 of Regulation V of 1 799, if no regular suit has been brought by the 
persons claiming the property with which he has dealt. {Baiia Roer v, 
Bmih Ram, 38 I. C. 512]. 


LECTURE IV 

For the various Corporations recognised m India, see notes k> Lecture 
XII post. Besides those there described — 

under the Sri Sassoon Jacob David Baronetcy Act fll of 19^5)* 

Sri JamsetJee Jejeebhoy Baronetcy Act (X of 1915) the Sir Currimbboy 
Ebrahim Baronetcy Act (IV of 1913) trustees have been incorporated 
for the administration of the estates of the persons concerned therein. 
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LECTUREWII 

In many Provinces, t;ie iaw relating to Municipalities bas been reenac- 
ted. In Madias, see City Municipal Act (IV of 1919), Di5t. Municipalities 
Act (V of 1920), in United Provinces, see Act 1 ! of 1916, in the Punjab, 
Act III of 19? I. 

In Srinivasa v. Rathnasahapathi [16 Mad. 474] the council of a 
municipality, under Madras Act IV of 1884, enteied into a contract for 
the lighting of the town whereby it was provided that the deposit made 
by the contractor should be forfeited on any default made by him in 
carrying out the terms of the contiact. One holding a decree against 
the contractor attached the amount of the deposit in the hands of the 
municipal council, but the council subsequently passed a resolution 
in July 1 888 declaring that the amount of the deposit had been forfeited. 
The decree-holder having purchased from the contractor his right 
to the money in question now sued in 1890 to recover it fiom the muni- 
cipality *. It was held that the provision for forfeiture in the contract 
was penal and unenforceable and consequently that tiie resolution of 
July 1888 was ultra vires. 

In Govardhandas Goculda Tejpal v. The Mumcipa! Cammissmti/^ 
17 Bom. 394, under section 158 of the City of Bombay Municipal Act, 
(Bombay Act III of 1888) the following general conditions wore pre^ribed 
by the Standing Committee with reference to claims for drawback of the 
general property tax leviable in Bombay : — 

(j) Except with the special sanction of the Commissionei, np 
claim for draw-back shall be entertained unless submitted to the Com- 
missioner not less than 30 days before the commencement of the half 
year to which such claim relates. 

(2)^ Drawback of the *one fifth part of the general tax shall be 
sanctioned by the Commissioner in cases falling within either of the 
following classes and in no others 

(a) Chawts or buildings Jet out for hire ui single looms either ts 
loading or godowns for the storage of goods. 

(J) Properties which* in the opinion of the Commissioiiet, are 
usually or frequently vacant either wholly or partially, ‘ 
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<•(3) sanction for diawback shall extend or apply to any floor on 
which trade or manufacture is carried on, or any goods are sold.’^ 

The Commissioner having refused to sanction a drawback of the tax 
leviable on certain properties of the plaintiff on the ground that they did 
not fa.Il within the terms of the above conditions, the plaintiff filed the 
suit It was contended in his behalf that the second and third of the 
above conditions were bad, and that the Standing Committee could not 
by so-called general conditions limit or curtail the right given to tax- payers 
by section 158. It was held that the conditions prercribed by the 
Standing Committee were not ul/ra vires and that the Commissioner was 
justified in refusing the drawback. 

In Emperor v. Nadirsha H, E. SukMa^ [29 Bom. 35], the accused 
was convicted and fined Rs. 25 for not complying with a notice issued 
by the Municipal Commissioner of Bombay under section 231 of Bombay 
Act III of 1888. The notice required him to make an open drain in 
the gully on the west of his premises, this drain to be so constructed as 
to adjoin the west wall of his building. It was held (reversing the con* 
viction and sentence) that the notice was ultra vires inasmuch as it 
required the accused to construct a drain, adjoining a particular part of 
l?is premises. 

In Emperor v, Nagindas Ckhahildas^ [42 Bom. 454] where accused 
rented a shop in a public street and projected there from a shopboard 
into the street without having obtained permission of the Municipality 
and without paying the fees prescribed in that behalf by the Municipality 
in its by-law 10, on prosectution for offences under sections 113 and 122 
of the Bombay District Municipalities Act, 1901, the contention that 
by-law 10 was ultra vires was not accepted. 

In Godhra MunicipaUiy v. Mira Lai^ [51 I. C. 262], a person was 
charged with building a house without permission, while a permission 
granted 3 years before was limited only for six months. Heaton, J., said 
that the Municipality had power to say that a work to which it gave 
permission under section 96 of the Bombay District Muaicipai’ties Act 
(HI of 1901) should be begun within a certain time, but doubted if ^®tfae 
Municipality has power to say that a w'ork must be finished within a 
given time.” Haywad, J., said that a time-Umil was* nof contemplated 
by the Legislature in enacting that section and th&t such ife limit contaiged* 
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in a pertninsion to build was ultra vires, [See also (?• E, v. Thakordas 
Rat. Uiirep. Ci. Cas. 684]. 

The provisions of S. 15 of the Calcutta Municipal hsdi do not apply 
to the appointment of Muncipal Officers and Servants whose appointments 
are expressly provided for by Chapter VI of the Act. Under S. 65 of the 
Act, the Chairman may appoint officers and servants on a salary below 
Rs» soo a month, but such appointment is subject to an annual sanction 
by the General Committee ; any appointment made outside the terms 
authorised by the section is ultra vires [Dedar Nath Bkandarf v. The 
Corporation of Calcutta^ 34 Cal 863]. 

Rule I of the Rules framed by the Gaya Municipality under the powers 
vested in them by section 241(d) of the Bengal Municipal Act (III of 
1884) is not ultra vires or unreasonable. Section 241(d) indicates the 
time or foundation upon which a Municipality should frame their rules. 
If they exceed their jurisdiction and the limitation imposed upon them 
by the section, then these rules will be ultra vires. An order therefore 
made by the Municipality to a house-owner to leave an open space 
between the external wall of his house and the drain adjoining the road 
is not illegal {Chairman^ Gaya Municipality v, Suhan singh^ 37 L C. 

854]- * 

Under Section n6(i) (j) of the Berar Municipal Law, 1886, a 
committee is empowered to make rules for certain purposes and generally 
for carrying out the purposes of the municipal law, but it does not, even 
by implication, authorise a comraittee to make a bye-law depriving the 
public of a right long enjoyed by it. A bye law made by the Camp 
Municipal Committee of Amroati under Section.s 79 and 116 of the said 
Act, prohibiting within the limits of that Committee, a particular class 
of traffic on certain specified roads, the effect of the bye-law being to 
deprive the public of a right, in respect of the prohibited traffic which 
it had long enjoyed, the bye-law was illegal and ultra vins^ a convic- 
tion for a breach of its terms could not be maintained. The more fact of 
the Local Government having signified its approval to a bye-law would 
not render the bye-law valid, in the absence of clear and unmistakeable 
language in the Act empowering a Committee to make such a bye-law. 

^ IMahamed Sarmar y. Secretary, Camp Muniripality, AnmaH 37 I 

C34.1 
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Bjf one of the bye-laws of the Delhi Maiiicipaiity fiaiiied under 
section i8S of the Punjab Municipal Act, ‘‘occupiers” of stables used for 
more than six animals were required to obtain a license from the committee, 
and the word ‘‘occupier” was defined as meaning “the person 
who IS responsible foi the lettmg or sub-letting oi the premises 
to the person in charge of animals, and may inckid^^ the owner 'fne 
Municipal Act itself in paragraph (lo) of section 3, however, denned “'occu- 
pier ” as including an owner m actual occupation of Ins land or building* 
etc* The petitioner was ownei of stables which had been leased to 
one R M and in which more than six animals were stabled without 
a license. The petitioner was fined Rs. to for a breach of the bye-laws. 

It was held, that the definition of “occupier” as given in the bye-laws 
cannot be enforced so far as it is inconsistent with that given in the Act 
itself. The bye-law making the owner responsible in a wheie he h not 
in actual occiqiatlon and has no power to control the acts of hiS tenant 
with regaid to the use of the premises leased is manifesllv nniint to 
ownei and hence unreasonable, and the English 1/iw as to the 
necessit} of bye-laws being reasonable h applicable to byelaws framed 
in the exercise of their statutory powers by Mimicipai Boards in Indua 
Pers/iitJ V. Cf'Kvn. 2 Lah. 239 = 64 1 . C. 129, following \afdva?i 
Chandra v. Corporation vf Calcutta^ 4 I. C. 259]- 

The ' junsdiction of the ci^il courts is not ousted when the question 
is, whether a paiticLilar tax purporting to have been Imposed under the 
Berai Municipal Law has any legal existence. When the levy .and assess- 
ment of any tax by the committee, purporting to be done under the 
authority of the Berai Municipal law, is alleged to be ultra vtre^ the 
civil courts have jurisdiction to entertain the suit. Where the committee 
acted ultra vtres and chaiged income not liable to tax, the civil court has 
jurisdiction to entertain the suit and to direct the refund of the amomii 
realised in excess, is^not competent to a Municipality in iT!Vai to 
assess to tax piofessional income derived by the assessee outside the 
municipal limits, when such income is not brought into oi mixed up with 
the income arising within the municipality [Muniapal Committee 
Ifalkapore v. Amrit Waman DayaL 65 1 . C. 532.] 

All assessment ol tax made under Section 85 of Bengiij Municipal 
Act (III of 18S4) is fiiual only when that assessment is based upon t!ic • 
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circuni«»tan('es fiiui Hi(‘ piopf'il) ()l rlie a^sessr*' wiiinu the nuuii«’ipaiity. 
Where the assessment is not in conformity witli the statutory provisions and 
is i/Z/fii vim', section 1 1 o of that Act does not operate* as a bar to the 
reopening of the question of the amount of assessment in a civil couit, 
merely because the asscssee applied under soot ton 113 to the rommis- 
'’ionet' to review tlie amount of assf‘ssment, aitd the application was lieard 
by them undei sKlion i 14, and was disallowed In an actum fot tiu* 
recovery of tax, the assessee cati iiige that the assessment ot tax \ois ultra 
vires Kajpur Muniiipality v Nogendranaih 50 1 t" 594. 

See also J^ehnaraiu \. Chalrnum, Barulpur MunuipaUt\\ 39 (ml 141 , 
Manessur T)au V. Ctdlector and Afunuipal Comr. of Chapra, t Cal 409; 
Chairman of (rirldih MnnuipaUtv \\ Hrish Chandra Ma^.umdar 35 (-al. 
89}, fPa)H('\hivar \. Chairman, Bhahua MunicipiilU\\ < 'al 849 

I'Ih a*a:ustal was convicted and sentenced for the ofteuee of stonug 
and Sidling giain wholesale within the Cannanore rnunuufial limits 
without the license of the Municipal Chairman under Ss. 249 and 338 
(b) of the Madras District Municipalities Act (V of 1920) contrary to a 
notification issued in July 1920 by the Municipal Council constituted 
under the repealed Act of 1884 purporting to act under S. 249 of the new 
District Municipalities Act (V of 1920), some two months before the new Act 
was put in force. On revision it was held that the notification w^as not a 
valid one under the new Act because the Council purported to act before 
the new^ Act came into force and the notification was therefore invalid and 
consequently the accused was not guilty of the offences under the new Act. 
The fact that th« petitioner was in no way prejudiced is immaterial when the 
question arose in connection with the application of a penal provision as 
a strict consliuction of the law is required in such a case* The notifica- 
tion cannot be supported as a lule/’ “ byedaw or regulation undei 
the proviso to S, 365 of the new Act, as the conditioi^s requisite foi that 
purpose are not satisfied [In te Sesha Frahhu, 42 M. L. ]. 149SS66 
I. C 429]. 

1 be defendants, a municipal corporation, agreed to insure certain 
named properties with the plaintiffs, an insurance company, under a 
contract which by its terms might have lasted ten years. Before the 
expiration of this period the defendants refused to pay any further 
^piemiumSi in m action by the plaintiffs to recover them the 
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defendants pleaded that the agieeinent was so unreasonable as to be 
vires 'and that it was an implied term that the plaintiff company shoiiltl 
be actiiarialiy sound. It was held, that the contract was not ulira 7' ires on 
the scoie of time*, as there was no obligation on the defendants to insure 
new properly with the plaintiffs, and that the defendants had failed to 
discharge the onus of showing any improvidence on their parts of any 
financial instability m the plaintiffs, and therefoie the plaintiffs wet a 
entitled to recover \llunidpai Mt4tual Insuranu Ld \\ Fimiefraci 
Corporation^ 116 L. T. 671.] 


LECTURE VIII 

The various Acts of the different piovinces relating to Local Boards 
have been re-enacted. See Madras Act XIV of 1920 ; U. F. Act III of 
1906 ; Assam Act I of 1915 ; C, P Act IV of 1920 , Burma Act IV of 
1921. 

In T/ie President of the Taluk Board, Kundapur v. Burde Lakshoii' 
narayana Kampthi [31 Mad. 54.] an agreement between a contiactoi and 
a Local Board contained the following terms : — As I have taken ovei 
under contiact for Rs. 406 the right to collect the fees on the aiucles 
brought foi sale in Udipi market from ist April 1902 to 31st Afaich 1903, 

I am bound to act according to the following conditions 

- >r ;r 

If I, ujy agent, or servant were to act contrary to the above regula- 
tions, I shall be liable to pay a fine not exceeding Rs. 50 unposed by the 
President of the Taluk Board or I am not entitled to object if my gutta 
is ' put ui) foi auction again subject to the loss that may be sustained by 
the Taluk Hoaid ’ 

Undei the terms ot the above contract, the President of the 'laiuL 
Boaid nnposed on the defendant a fine of Rs. 20 on 4^h November 190s 
in respect of illegal excessive collections made by his agent The defen- 
dant not having paid the hue, the President instituted a civil suit fot the 
amount of the fine on 4th January 1904. It was held that the penal 
clauses of sections 163 C and 162-D of the Local Boards Act did not 

>reclude the plaintiff from suing the defenoant on his contiact. 

In April 1911, the Local Government Board, ii> puisuance of their 
sti-ijtnr. Tiowevs, issued a gcneial ordei to ail !«J"al aulli,otilies rvbeteby* 
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they biUK'lioned hetoicliand “any icasonablc e\{)cnses ’ liuil nnghi be 
inciurcd hv any local autlionly in connection with any Icx'al public 
cclcbiation on the occasion of the King% coionalion ; and on May 2nd 
ihc defetidani council [)assed a lesolution that a sum not'* (Exceeding thiee 
fai things in tlK‘ f)ound should be expended out of the lates in carrying 
out the coionalion festivities m the distiicl. 'Fhe three iailhings tale 
would pioduce about ;i^24o, The Attorncy-Gcncial, at the relation of 
ccitaiii latC'paycrs, bi ought an action against the local authority to 
rcstiain them fiom paying the :£2^o out of the latcs on the giound that 
such payment ^^o^ld be u/tra vires and illegal and applied foi an intetim 
injunction pending the Uial of the action. It was held that it was not 
a case foi an mteilocutory injunction Atiorney-Gentral v. lAisf Barnet 
Valky Urban District Cannei/, 75 J. P. 484; A ftornty- Genera/ v, Mirtkyr 
Tydvil Uniofi, (1000) i (?h. 5 reapplied/ 

Section 23 ot the Pubru fleallli \i tN \mendmcnl \c!, 1907, piovides 
tliat the making ol an} addition to an existing building h^ laising 
any pait of the roof, by altering a \\a]] 01 making an} piojection tiom 
the building, hut so tai as icgards the additiijn onl}, . . shall he deemed 

to he the election ot a ne^^ building.” Alnc-law ol a lural tlistiict (ouned 
lepuiied that “ evciy person who shall eictl a ne\\ domr^lK building 
shall piovidc in the reai of such building an open spai'c exclusively 
belonging to sncli building . . The go\eniors ot a school within the area 
of the district council proposed to add to one ot tlie masteis' houses a 
projection, three storeys high, containing a room on each tlooi, B} virtue 
ot section 23 aioiesaid tins addition \sas to be deemed a “ new building * 
\Mthin the Public Health Acts and the bye-laws made in puKsuanc e ihereol 
by the iiiral district council. The council refused to appiove plans ioi 
the w'ork on the ground that the addition tlid not comply with the abo\e 
bye-law as to the piOMsion of an open spare in the leai ui the new 
buildings. I'he school go\einois contended dial it was impossible uj 
piovide an open space in the real ol a new building which consisted ol 
an addition to an existing building, and that the byedaw was unieasonable 
and ultra vtfcs It was held, that the bye^law was unreasonable and had. 
{^Repion School Governors \ . Repion Rural Count]!, 87 T.. f. iK B.) 8t)7 
(i9r8)2lCB, 133: 

, The owners of r frontages on certain ioad.s agreed with tlic tiibaii 

♦auihorh},b} de; 5 .d t^adc-in TB79 ^ that bom Januar} ist, 1880. the roads 
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should he dedicated to the public, and should be accepted by the iiibaii 
auihoiil} as public higlnsav'- lepanable by the nihabitanb at large; 
and should be maintained and lepaiied accoiduigl} , and that the urban 
anthoiity should be at libeily to plant iiee- and to elect and maintain 
Neats foi public use theieon, and lo do all oihei acts, and to 
exercise all other pouei'- iindei a Local Act of 1855, and die 
Public Health \ct, 1875. hox^e^el^ in and In the said deed 

huthei agreed that the urban authority na.s to letaiii and ha\e the same 
pone? s of icqiiiiing the fiontagcis, so soon and to such extent only as 
theii lands vShould be actually occupied for building purposes, to '^c\ser 
lc\el, pave, etc., such of the said roads as should lor the time being not 
be severed le\elled, paved, etc., to the satisfaction ot the urban authority 
and such powers of executing and of recoxeiing expenses, and of taking 
piocecdings in relation to the niatlei^ aforesaid, the uiban authoril} 
would toi the lime being ha^e or i'tc capable of rxcicwing under the 
Public Health Act. 1875 01 the Local Act. if the -aid load- had for the 

time being, not been accepted by the urban authoiity as public highwajs, 
and weic not highw'ays lepaiiabie by the inhabitants at large. The 
corporation, who had adopted the Pin ate Street Work- Act, 1892. sued 
a successor in title of one of the iiontagers on one ot the said roads, under 
"sees, 14 of that Act, for the apportioned expenses ot pi!\ate street works 
executed on the road. The frontagers had taken no objcciion to the 
provisional ui to the final appoi tionment under secs. 7 and ^2 of the 
Act. It was held that if the meaning of the deed w'as that the rodds w'eie, 
as between iiie parlies, to be deemed highw'a}s repairable by the inhabi- 
tants at 'large, and tliat — by implication — the corporation undertook not 
to put into force the Private Street Works Act. 1892. against the 
frontagers, it was iil/nr 7 nfes, If the deed had no such meaning. It was 
no bar in the presenf case, to proceedings unde’ sec. 14 of tha. Act 
Fnlkesinfif ('orporalwn yi j. P. 550] ^ 

LECTURE IX, 

Boaids of Revenue have ’been recoubtituled in Bengal and Bihai 
and Oussa, by the Bengal Act III of 1913 and Bihar and Oussa Act 

I of 1913* 

It IS not wrihiu the competence ol the Board of* Pvevtmue to cancel 
tn rcvc>ke a c’erlificale issued by a Col]e<"toi iindtr the Plosions Acl(XXlIl 
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of 1871), Rules issued by the Goveininent and pnnled at page 125 of the 
Boatd’s vStaiiding Orders cannot be consideied as uilcs fiamcd iindci 
section 14 of that Act, 

r 

Sadasiva Aiyar, said. “ dliose lules do not lefei to seciion 14, 
and they do not state that they were fiained by the ]>oaid oi Revenue 
with the consent of the Government. Of com sc, thcie is a picsiuiipiiou 
that ail official acts have been dune in accoidance with tlie law, and 
if those rules declaie that they wcie fiamed by the Boaid of Revenue 
under section 14, we might presume that the consent of ( ioveinment 
had also Lesii obtained for the lules so framed. Oi, if section 14 says 
that, after the Government has given its consent to the lules framed 
by the Chief Controlling Revenue Authoiity, that is, the Board of Revenue, 
they should be issued by the Goveinmcnt, then if the Government issues 
some lules, we might piesume that they ucie framed by the Board ol 
Revenue with tlie consent of the Guveinment and issued according tv) tlu' 
statute. But when section 1 \ is silent as to the issuing of any uilc by tiu: 
Government, the mcie recitation in the Boaid’s Standing Ouh is iliat 
certain lules have been issued by the (lovetnmenl cannot laise a. piesump- 
tion that they weie fiamcd by the Boaid of Revenue with the consent 
of the Government I am, theiefoie, incliuod to iiold that these uilesare^ 
uiira vires and the Collector’s certificate is valid without the svinction of 
the Government.’* [S?Maro 7 v y, JRamarorv, 18 L C. 353 1 

Under the Standing Oidei XV, cl. 16 of the Madras Board of 
Revenue, a Deputy Collectoi is empoweied to cancel the grant, if at any 
time within three years of the date thereof, he is satisfied that the decision 
was passed undei a mistake of fact.” When tberefuie the Tahsiidar 
makes a grant under the mistaken impiession that the plaintiffs darkhest 
IS only for a portion of the survc' field, while in fact it is fui ilic whole, 
the Deputy Collector’s u,uei cancelling the giant is uHni vires 
l^Devafamani Bhogappa v. Pedda Blmnaka^ 28 I. C. 51]. 

Under sections 65 and 66 of the Land Revenue Code (Bom. Act 
V of 1879) an approprmkd for purposes of agrimliurc 

can under certain circumstances be summarily evicted by iiie Collector 
When therefore the land was not used for agricultuud purposes, the 
sections have iSo application, the order and notice of ejectment aic i^Itra 
tfi>« of the Revei>^ie authorities, because not possible to attribute 
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the oidei oi the notice to any section of the Land Revenue Code under 
which the Revenue authorities can be said to have the power to evict 
the present plaintiffs fiom the land in dispute'^ [jRasuIMan v. Serre^ary 
of State, 39 Bom. 495]. 
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Tm*. Indian Companies Act, 1882, replaced by Act VII of 1913. 
This Act was amended by Acts X and XI of 1914, XI of 1915, XLII of 
1920 and replaced in pait by Act^XLVII of 1920. 

The Indian Life Assurance Companies Act (VI of 1912 ) regulates 
the life Assurance Companies and applies to all persons or bodies of 
fiersons who carry on life assuiance business m British India. 

'file ihoividenl insm.inre Socitlies Act fV of 1912) piovides foi the 
iryiilaiion ()\ Ihovidcui Insuranre Societies. A Provident Insurance 
S()(Mety means any [>01 son or body of persons whether coiporate 
or unincorporated which leceives premiums or contributions for insuring 
money to be paid on the biith, marriage or death of any person or on the 
happening of such other contingency or class of contingencies as may be 
piesciibed Every society has power to make rules for the disbursement 
of expenses of management, foi payment, of debts nnd for any other 
matteis that may be prescribed. 

The Basel Mission Trading (company Act (XXXV of 1910) consti- 
tuted the trustees appointed in pursuance of the Enemy Trading Act, 1916, 
.fcinto a B*ody Corporate undei the corporate name of the Mission Trust of 
Madias. 

The Enemy Mis^ons Act (IX of 1921) constituted tuistees as 
bodies corporate foi the management of various mission institutions 
mentioned in tjbe Schedule to that Act, * • 

According to the memorandum of association, plaintiff and anotheri 

tlieir heirs, executors and administrators were to be secretaries of a Bank, 

* 

whose duties, powers and emoluments were set out in the articles of 
association. Plaintiff continued to be the secretary for many years. 
Later on at a general meeting, the shareholders appointed a new managing 
agent to whom most of the powers of the plaintiff . were transferred, 
modified the ai tides of association, and ciirtaildG the powers and 


% 



384 


ADDENDA. 


emoluments of the sec clary. Plaintiff then sued the duectois of the 
Bank, and prayed for an injunction restraining them from interfering 
with the performance of his duties as secretary, contending that the 
resolution of the share-holders was invalid, since it altered the memorandum 
of association, and also amounted to a breach of contract by the company 
with regard to the terms on which he took up the secretaryshif). It was 
held (i) that the lesoiuuon of the share holdeis did not alter the racmoian- 
dum of association and was therefore valid : (ii) that the portion of the 
articles which sets out the powers of the secretary is not a part of the 
memorandum and is therefore liable to be altered by a special resolution 
undei Sec. 76, and (iii) that the resolution was a valid one, there being no 
proof of any agreement between the secretary and the company to the 
effect that the subsequent alteration of the articles should not affect the 
teuns of the contract upon which the plaintiff took up the secretaryship 
TiV. P. iV. J/. Chidambaran Cheifiyar \\ Krishna Aiyangar, 53 Mad. 36) 

Where the ailiclcs of association of a United ('ompiiny laid down * -- 
“ No peison shall be ap[>oinled, 01 have aulhoniy to act who is not a shaie 
holder m the ronqiany/’ it was held that to const! ue the ai tides as requiiing 
the person appointed to be a share holder when the proxy is signed is to 
put too narrow a construction on the words , il an unqualified person is 
named in the pioxy, the nomination is not an appointment, in any effectue 
sense ; his nomination does not become an appointment until he is (fiuh- 
fied ; in ordei to act something more is required — he must be qualified 
not only when he is ‘ appointed * but also when he acts Un re Bombay 
Burma Trading Corporation^ 29 Bom. 126 (P.C.)]. 

Where the aiticles of association provided that the number of directors 
should be not less than thiee and also that any casual vacancy occuuing 
on the Board might be filled up by the Board and that the continuing Board 
might act notwithstanding any vacancy in their Board, and, upon a casual 
vacancy having occurred, the defendant who had shares allotted to him by 
the two directors, became subsequently a director and confirmed the 
resolution to himself and joined in a resoluticKi tliat the shares allotted to 
him should be paid in full forthwith, he was held liable to pay the shaies 
allotted to him. [York Tramway Co, v. IVi/Iow, 8 Q, B. 1 ). 685,] 

Where under triist deed, a majority of the debenture stock-holders 
had [twer to sanctfen any modification of the rights of the stock-holders 
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as against the company, and the majority passed a resolution agreeing to 
convert their redeemable stock into irredeemable stock, it was held that 
the resolution was not u/ira vires, and was binding on the minority. [/« 

I re Joseph Stock‘<, c’’ Co., Ld., Willey v Joseph Stocks Co, Li, (1913) 

2 Ch. 134, n. - 20 T, f;. R, 4j). 

I .Articles of an association provided (Article 53) that ‘‘ the company 

I in general meeting may from time to time... increase its capital by the 

creation of new shaies.” Article 59 provided that “ any new shares 
from time to time to be created may from time to time be issued with 
any such guarantee or any such right of preference over any other 
shares previously issued... or at such a premium, or with such deferred 
rights, as compared with any shares previously issued or then about 
to be issued, or subject to any such conditions or provisions, and 
with any such right, or without any right of voting, and generally 
on such terms as the company may from time to time by 
resolution of a general meeting declare.” At extraordinary general 
meetings of the company, the company passed and confirmed certain 
special resolutions, among them one substituting the words " by 
resolution of the directors” for the words “in general meeting” 
in , Article 53. Subsequently the directors passed a resolution 
to incr'ase the company’s capital by the creation of 1,25,000 new 
shares of->£i each. It was held that, even assuming that the resolution 
of the diiectors to increase the capital by the creation of new shares 
was inira vim, those shares could not be issued without the sanction 
of a resolution of a general meeting of the company as required by 
arttele 59 ; that the plaintiff, who was a shareholder of the company 
and a former director was not precluded from obtaining an injunction 
restraining the company from issuing the new shares without the 
sanction of a resolution of a general meeting by the fact that he had 
.!. been a party to the»passing of the resolutions which authorisad the 

increase of capital and had taken shares issued under earlier 
resolutions [Mosefy v. Koffyjontein Mines, Ld,,(igii) i Ch. 73]. 

The directors of a coinpany had under the articles of association 
power to delegate any of their powers to coniinittees coEsisting of 
such member or members of their body as they thought Jit. B was 
one of five directors. The other directors were jiissatisfied with the ^ 
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manner m vvlucii B dischaigcd Ins t’ unction^ duector. A lesoluhon 
was passed at a meeting of directors to the effect that a committee 
should be appointed to transact all ordinary business of the company 
and should consist of all the directors except B. It was held that the 
resolution wus invalid, not having been passed in kfml fide eyercise of 
the fjowers given to the directors by the articles of association [Bray 
v, Smi///, J2.\l . T. 203.] Where a dissentient mlnorit} of 
share-holders in a company seek redress against the action of the 
Tiiajoritv of their associates, they must, in order to succeed, show that 
the action of the mporitv is //Um idres, or that the ma]ontv have 
abused then pn-veis and aie depriving the minority of theii sighls 
[Ihmimo/i C(d/o/{ l///\ Ok, /J v. A mrot, ( uyt 2 i A. C \ I. 

P. C 333,1 

The liquidator of a Bank sued one M for recovery of a certa 
sum of money on the basis of a promissory note alleged to have been 
executed by him and one S jointly. It was alleged that M and S. 
applied for the allotment of certain shares in the Bank, which shares 
were allotted bv the managing director on the 20th June ign and 
notice of the allotment was given to M and received by him on the 
5th January 1912. C)u the 1 8th January M repudiated the allotment 
and denied having made any applicatton. It appeared that on 20th 
Noverabei 1908 two directors of the Bank had made a delegation of 
the power of allotting shares to the general manager, and that 
subsequently, on the 27th November 190S these two (one representing 
a third director by proxy) together with a third, purported to confirm 
the decision of the previous week. It appeared further that neitf^er 
of these two directors had paid their allotment money i)y that date : 
It was held, (i) that under the circumstances no propei meeting of 
the directors could be said to have been held and that there was no 
valid delegation of the power of allotting shares ; {2) that, consequently 
there was no valid allotment of the shares to the defendant and 
. therefoie, there was no consideration for the promissory note ; (3) that 
in any case, it w*as open to the defends^nt to revoke his application 
for the allotment of any shares, provided the revocation was anterior 
to the date of any valid allotment or ratification by the Board of 
Directors ; (4> tha,t no valid ratification of the invalid allotment before 
revocation coidcl be sawl to have been proved ; (5) that, under the 
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circurastances, the defendant was not liable. iBank of Peshawar IJ v 
Madkomm^ 51 L C.813.] 

The original Capital of a company consUied of preference and oidina^y 
share^', die pieteiencc sharch having a fixed dividend, Ixit no pnom\ a^ to 
capital. The company, having power to convert its paid-up shares into 
stock, convened its ordinary shareii into ordinary slock at face value, but 
in convening its piefeience shares into preference stock bearing a lower 
rale of inteiest it gave the holders extia bonus stock to maintain their 
foimer dividends. The company also made direct issue of fully-paid 
preference and ordinary stock for cash without going through the formality 
of first issuing fully paid shajes and converting them The company 
also made direct issues of partlv jiaid ordinary shares and partly paid 
ordinal} stock foi cash. All tlie holdeis were placed on the legister and 
leccived Uividends. Many veais after these issues weic made the company 
w'as wound up voluntarily, and attei paving all the cicditois tlie liquidator 
had a balance ot surplus assets tor distribution among the members. 

It was ii'dd, (a) that, having regaid to the lapse of lime, the inegnlaiity 
in the diiect issues of the fully paid preference and ordinary stock mu^t be 
tieated as waived, and the holders were enliticd to lank for the full amount 
- iheii holding : (b) that the original holdeis and transferees of pieferencc 
conyerted from fully paid prefcience shares could only rank for the 
amoaLl "cpiesenting conversion at face \a!iie and not for the bonus stock, 
which was wnuiiy ulira vtres and must be treated as non-existent : (cl that 
the holders of paitly paid shares were entitled to lank for the amount paid 
and^were subject to a call for equalisation ; (dj that the original holders 
and transferees of paitly paid ordinary slock were not entitled to rank at 
all. as their slock was wholly ultra vires and must he tieated as 
non**existent, iln re Home and Foreign Investment ana Agency Qk 
( 1913) I Ch. 72]. , ’ • 

The appellant company issued 5*000 bonds ofX^o eacn, lepayable bv 
instalments, on the terms that the company w'ould, when and so far 
theie were net piofils available for the purpose pay to each legisiercd 

holder the principal money and /25 by way of bonus. It was declaicd 

on tlie face of each bond that the principal and bonus should be payable 
exclusively out of net profits. The holdei of any ten bon 9 s had Che option ^ 
of converting the principal monev into a firsi of ihr. 
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company loi £iqq. without picjudicc to his tight to the bunus. It was 
also provided that the company might after wsix calendar month??' notice pay 
off the piincipal money and bonus. The option of coa\etsion into first 
fmortgage debentures was largely exercised by the bond holders, but 
£1.2^,000 in respect of bonus leinained unpaid, the company not haMUg 
made any profits. The company pioposed to extinguish this iiabilil} in 
lespect of the bonus by the issue of fully paid shares, ft N\as held that 
the proposed transaction was a/Zra vires because it was an issue of shares 
without payment, inasmuch as the consideration foi the shares was the 
release of a charge upon money wiiich did not belong to the company as 
a corpoiatioii. but to the shareholders as individuals. [Fa hid Develop- 
nn'd/ Corporailon, Ld., and oihets Bury, (i^Jo) A. C. J 

il’h). 597]. 

A surrender of shares to a limited company, not imolvmg an} icduc- 
t ion of capital and not amounting to a purchase oi its o'tMi shaics b} the 
company, is not necessarily ul/ra vires, 

fn 1896, pursuant to articles ol association and special icsolulion, the 
iioldcrs of 6 per cent, fully paid preference shares surrendered the same 
to the company in exchange for fully paid 5 pei cent preference shades 
and a contract in writing was duly filed with the Registrar of ]oint-Stock 
Companies, pursuant to section 25 of the Companies Act, 18.67. The 
surrendcied shares w’cie not cancelled, but w-ere subject to be re-issued by 
the company. It was held that the surrender not iinolving any i eduction 
of capital was valid ; that the tiansacUon did not amount to purchase by 
the conipaii} of its own shares ; and that the new shares issued in 
exchange were fully paid up, [Bowellv, John Rowell Sons, Ld,. (1912). 
2 Ch. 609 : 81 L. J. (Ch). 759, TeasdaMs Case, (1S73) L. R. 8 Ch. 54 and 
Eichbaum v. CHy of Chicago Grain Ekvalon, (1891) 3 Ch. 459 followed*. 

Acts done by a dnector 01 manager of a'company aie valid 
notwithstanding any defect that may afterwards he discovered in his 
qualification, and this not only belwepn the conipanv and outsiders, but 
also between the com pan) and its membeis. 

A 'chairman who presides over a meeting oi a company is neitliei 
wholly a mIriisteHal oOicer nor wholly a judicial officer ; liis duties arc 
** of a ^Mnixed nfituie ’ *and he is not liable to be mulcted in damages, if 
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aeting boni\ fidt according to the best of his judgment and without malice, 
he erroneously excludes a share-holder from voting and also declares him 
to be ineliglbie as a director of the company. 

A share-holder, who has been \\rongfully refused the right of \otiiig 
01 of election as a directoi, cannot maintain an action for damages against 
the chairman of the company without alleging and proving that the latter 
was actuated by malice in ruling against him. In such cases, the meie 
deprivation of a man’s legal right does not entitle him to damages. 

Whether a certain person was or was not a qualified directOFj whether 
01 not a ceUain person was qualified to act as chairman of a geneial 
meetiiigj and whether certain peisons were or were not duly elected as 
diiectors of a company, are matters which relate exclusively to Ji'* 
inleinal management of a company’s affairs. With such matters the 
court declines to deal at the instance of any person othei than the 
company itself, unless theie be something illegal, oppresVue, fiaudulenl. 
ultra vim on the part of the company gua company, or on the pait of 
the majority of the company, so that they w’erc not fit persons to determine 
it. People ought as far as possible to be allowed to manage their own 
^ affairs without inleiference by a court of law’. [Mamnarain w Ramkishen, 
46 F. R 1911 «B 10 1. C» 515]. 

’The director of a company w’ho acts ultra vires, but honestly and 
leasonably, and on the advice of counsel wiiich is erroneous, is within the 
terms of section 279 of the Companies f Consolidation) Act, 1908, and the 
court iT?ay, if it comes to the conclusion that he ought fahly to be excused 
for the breach of Uust. relieve him iiom liability either w^holly or in part, 
[In re Claridge*s Patent Asphalt e Con , (1921), i Ch. 543 5 hire Alisop 
Whittaker Bamford, (1914) i Ch. i applied j. 

Although a director of a public company is ahvays clothed with a 
fiduciary charactei in regard to the dealings of any properly of the 
company in his capacity of directoi, the lule that a trustee is not allowed 
to make a profit of his trust -does not apply to such a director qua director 
only, [hi re Fort Canning Land Investment Co,, 6 B. L* R- 278]. 

A director of a company, though he may occupy a fiduciary position 
with regard to the share-holders collectively, holds *no “^such position v^ith' 
regard to the individual share-holders So ai? action not He to mcovtt 
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damages in relation (o ccitain sliaie> in a cumpatn , on tiic giound that 
the defendant, a direcloi ol the company, konwing the shaics to he 
worthless, made false lepiesentations as to theii nature lluis induced 
the plainlift to purchase the same, 1 IVilson v. jUadvi/ilk. 18 All. 50]. 

Misrepresentation, by the diiector of a Bank to nn intending appli- 
cant for purchase of shares will not bind the Bank, 01 enable the piuchasci 
afterwards to lepudiate the contivict with the Bank. of 

India V, Rai Raja TeJ 127 P. R 1889]. 

When the plaintiff Bank sued the detendant company foi lecover} 
of a ceitain sum due in lespect Ol mun(\ ad\a]iccd by the Bank to the 
company, for future interest and loi a hen on all the idw matciials and 
manufactured goods of the company until satisfaction, and it con- 

tended on behalf of the defendant that the hoi row ing b} the diicctois 
from the Bank w\as in excess ol then powcis, it was held that the htiiiowing 
by the diiectors in so fai as it was in excess of their powcis was impliedly 
ratified and sanctioned In the shaic-lioideis at geneial meclingN, 'i'hc 
passing of accounts and declaration of dividends constiliUcd sanction and 
ratification of the horrow'ing in excess. [106 P. L. R. 1902], 

The dircctois arc personally icsponsihle foi an\’ los> the company 
may sustain by reason of acts done by them, not w^ai ranted by the 
memorandum of association [Jlar/iiawar Trading Co. \\ Virchand. 18 
Bom, 1 1 9], and the company docs not incur any fiabilit) iniespcctol 
such acts. [In re Pori Canning Lcmd Invesimeni 6>., 7 B. I.. R. 583 1 . 

By the articles of association of the defendant company the Board 
of Directors were empowered to “ appoint from time to time any one or 
more of their number to be managing direcloi or managing directors 
on such terms as to remuneration . . . and with sucli poweis and autlior- 
itics, and foi such period as they deem fit, and may revoke such 
appointment^’ in 1908 the directors appointed the ylaintill as a 
managing director and agreed that he should hold the office as long as 
lie should remain a director of the company and retain ids due quali- 
fication and should efficiently perform iht duties of the office. 'Flic 
plaintiff continued to comply with those requirements, but in iq!2 his 
appointment as managing director was revoked. In icspcct of this 
termination of his agreement the plaintilf claimed damages for wrong- 
ful dismissal and th£ jury found a verdict hi his htvoiu. il was licld 
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th at the agreement for the appointment of the plaintiff as iiianaging 
director, although containing no power to revoke the appointment, 
was mtra vires the directors, and that the plaintiff was, therefore, 
entitled to recover damages in respect of his wrongful dismissal. 
[AWw// V. James Nelson Softs, Ld., (19x3) {2 K. 13. 471 =82 L. J.) K. B, 
827. Blneii \\ Sfutckburys^ Ld., (1908) 24 T. L. R. 469 distinguished]. 

A share-holder in a limited company, carrying on the business of 
limber men'hants, brought an action of declarator and interdict 
against the company, in which he averred that the balance sheet issued 
by the directors and passed by n general meeting was false and idfra 
vires^ in iespe< t ihax 11 he dock of timber vas entered therein at less 
than its true market value, whereby a pait of the protus earned by the 
company W’as concealed from the share -holders, but he made no 
averment of fraud on the part of the directors. It was held that the 
valuation of the stock of timber was an administrative matter within 
the discretion of the directors in connection with which they were 
answerable only to the general body of share-holders of the company ; 
that there were no relevant averments of ultra vires actings on the 
part of the company or the directors ; and the action was dismissed. 
' YoujtQ, V. Biaivnlee Co., {X9^^) C- 677 j' 

\Yh(’n thft appointment cf a Mmt'iddi by the managing agent of a 
romp%n''’ was never subinittecf to the meeting of the share-holders o^ 
the company, the mere fact that the person appointed w'as allowed to 
work as mustaddx for some tun' '’ould not be held to be ratification or 
acquiescence in, such appointinert by the company. \Ramiha>td v. 
-idiivnond yuhihf dlour C", T.d.. ^o P, R. I9®5l* 

Section 6r, Indian Companies .Act (VI of 1882) (corresponding 
with section 38 of the English Companies’ Act of 1S62) creates a new 
liability in the share-holders, and that liability includes contribution, 
not only in respect of calls made since the wnnding up, But also in 
respect of unpaid calls mad“ before the date of the winding up, whether 
barred by limitation at that , date or not. Directors have no power to 
cancel shares duly issued to a share-holder at his request and so reduce 
the capital of the company. [Sora 6 /i Fanmtji v. hhmrdas Jngjitvandas 
Store and another, 20 Bom. 654]' nothing to prevent the direc 

tors of a company from entering into a contract with company for 
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their own benefit [to P. R. 1905]. Once the rights of parties dealing 
with a registered company have become fixed by a contract* tlie 
company cannot by a special resolution subsequently passed by it 
alter those rights* [C(mjee 7 'eram Hodgsonpei Nidhi v* Kaddastvamy^ 28 
1 . C* 847, following Alien v. Gold Reefs of Wesi Africa^ Ld,^ (^Eqoo) i Ch, 

D. 653]^ 

By an agreement made between the defendant company and the 
plaintiff, the latter was appointed sole manager for a term of tht 
company’s confectionery department and of extensions of it. He was 
to have full power to conduct in a reasonable manner the practical 
and commercial business of the department without in any way being 
interfered with by the directors, except as regarded the expenditure of 
additional capital on new tranches, the erection of additional buildings 
or machinery, or the conduct of legal matters. The plaintiif now 
sought to restrain the company from alleged wrongful and unwarrant- 
able interference with the conduct of the business of his department. 

It was held that the agreement was ultra vires of the articles of associa- 
tion of the company and of the directors, and could not be enforced. 
l^Horn V. Henry Faulder 6^ Cb., Ld,, 99 L. T. 524]. So when the 
promotors of a company for woiking mines contract that the company 
when formed, shall purchase certain mineral propert}*, without taking pre- ^ 
cautions to asceitain the value of such pioperty and stipulate that the 
wciidor shall give them a bonus out of the purchase money, the contract 
is in excess of powers or in breach of trust and cannot be specifically en- 
forced. Where an agreement entered into by the managing agents of a 
company is unreasonable and such as should not be entertained in the 
usual way and according to the ordinary course of business it is tiUra^ 
vires and the company is entitled to repudiate it. \Ramchand v. Diamond 
fuMlee Fio2ir Milts Co., Ld., 10 P. R. 1905]. 

A harbour improvement coippany were authorised by their private 
Act to establish a fish market. All fish (with some immaterial exceptions) 
which was landed at the port had, under a penalty, to be sold in the 
market. The company had power, under section 49 of their Act, to make 
bye-laws for ^Hhe regulations and government of the fish market and of 
the quay on which the same is established,” and penalties were Imposed 
^on persons offending against any bye-law. One of the bye-laws made pro- 
vided that “ no person shall gut or cleanse any fish in the market except 
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by the leave of the whai f-master and in such place (if any) may fioni 
time lo time he appointed by the wharf-master foi that purpose." An 
order was made by the wharf-master that, owing to the impossibility of 
getting rid of theloffal, no dog-fish, ray or skate are to be gutted in the 
Fish Market’' No adequate place for gutting dog-fish was to be found 
in the town, except the Fish jMarket. The fish were bought in the 
market mainly for sending away by rail, and dog-fish must be gutted 
soon, aftei they are landed, as possible, as they largely consist of offab and 
quickly decompose. A buyer of dog-fish, the respondent gutted them in the 
market without obtaining leave from the wharf-master. An information 
against him was dismissed on the ground that the bye-law was unreasonable, 
and therefore bad, as it would be impracticable to carry on the industry if 
buyers were prohibited from gutting fish in the market. It was held, 
that as the effect of the bye-law was to prevent the landing of the dog-fish, 
or the sale of it in the Fish Market, it must be sold according to the Act, 
without the leave of the whaif-master, the bye-law was unreasonable and 
bad in law [Suf/tm Harbour Improvmeni Co, v. Foster, 89 L. J. (K. B.) 
829]. 

A company incorporated by private Act of Parliament owned a fish 
market, where all fish landed in the district for sale had to be sold. Under 
their statutory powers of making hye-la\vs for the regulation of the market 
and preventing nuisances therein the compan} passed a bye-law prohibiting 
the gutting of dog-fish in the market Dog-fish contain an unusual amount 
of offal, and have to be gutted very soon after landing ; and the company 
had found great difficulty in getting rid of the offal, which was a nuisance. 
Tl^ prohibition would have the effect of altering the conditions of the 
dog-fish industry, and of restricting the sale of the fish, but would not put 
an end to it. It was held that the bye-law, in the circumstances, was reason- 
able, and therefore valid. [Sutton Harbour Improvement Co, v. Foster 
2) 89 L. J. (Ch.) 540 : 123 L. T. 549]. » 


LECTURE XL 

% 

By tlie Imperial Bank of India Act fxLVii of 1920) the Presidency 
Banks were dissolved and amalgamated into the Imperial Bank 
of India, of which the Presidency Banks were designated branches. 
The Imperial Bank is constituted a body corporate, with power to ^ 
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hold, acquire and dispose of pioperty, open and close branches and 
enter into contracts. 'Die business is managed by a Central Boaki of 
Governors, with Local Boards mall biaiuii stations, which have power 
to make bye-laws, Tlie schedules specify the nature Of business which 
the Bank can and cannot tiansact. The annextuics to the Act prescribe 
the proceduie and routine of business. 

Under the Indian Railway Board Act (iv of 1905), a rail- 
way board was constituted foi controlling the administration of 
railways in India and may be invested with all or any of the powers 
exercisable by the Governor-General in Council under the Indian 
Railwa}s Act, 1890. 

The following Acts of Pailianient apply to railway companies 
in India : — 

I. — (J. Ry- — 21 22 Vic. i\ 138; 23 k 34 Vic. 

49 ? 37 ^ 

H, — A’. /, Ry^ Co. — 31 22 Vic c. 138 ; 37 & 38 Vic. c. 112 ; 

51 & 52 Vic. c, 5 ; 53 & 54 Vic. c. h. 

as Rj>. Co -^16 Si 17 Vic. c. 46 ; 17 k 18 Vic. c, 29; 
18 <S: iQ Vic. c. .|0. 

iV.-— /i. n C. /. Rv Gl— i8 & If) Vic, (\ 113 ; 22 cC" 23 

Vic. c« 103 , C)i 8: 62 Vic. c. 49, .. 

— A’. 7 . AT G /— 13 <S: 13 Vic. 93, ib&i; Vic.r. 226; 
18 & lo Vi(L r 38 ; 19 k 20 Vic. c. 122 ; 27 k 28 Vif\ 
157 ; ^2 4$ Vic. c 43 ; 42 k 43 Vi<\ c. 20b3 13 Vic. c. 

10; 448^45 Vic, c. 53; 48*49 Vic. c. 25; 55 
Vic. c. 10 , 58 k 59 Vic. c. 20 ; 

VL — E, B. Ry. Gc.— 21 & 22 Vic. c. 137; 23* 24 Yic. c, 4^, 
63 & (»4 Yic. (v 138 ; i Edw. VII c, 25, 

vri.*- 0 . R. Ry. CV— 21 * 22 Vic. c. 81 , 51 * 52 Vic. c. 5. 

The directms of a laihvay company have no powan at tlieii 
own hand to dismantle the whole undertaking and convert the 
plant into money. The directors of a railway company having 
proposed to dismantle the lino and to sell the plant, objeidion was 
taken by, inters alia, one of tlie shareholders (who was aTo a 
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debeii't Lire -holder) on the ground that the proposal was uUra vires and 
illegal. It was held that the directors had no power to dismantle the 
line, and interdict granted as craved. \Ellice and others v. invergarry 
and Fori Aiiguslus Ry, Co , (1913) S. C. 849 : sub noni. Loihaher District 
Commit ice of Inverness-shire Couni \ Council v. Invergarry and Fori 
^lugusius Ry. Co,, 50 S. C. L. R. 550] 

Section 1 of the Great Northern and Mauchesier, Sheffield, and 
Lincolnshire Railway Companies Act, 1858, does not authorise the 
making by the two companies of an agreement for pooling all their 
income and receipts, nor an agreement for joint-working of both the 
lines as distinct from a working of both the lines by one only of the 
two companies. Therefore an agreement intended to effect these 
objects is ultra vires [In re Great Notihtrn Ry, Co and the Great 
Central Ry. Co,, 24 'f. L. R. 417]. 

A lailway company agieed lo suppl\ a hotel w lUi a good and 
adequate supply of water fit for drinking pufposes as far as was 
practicable from the springs in their tunnel. The water was liable to 
be contaminated, and the plaintiff brought his action insisting that 
he was entitled to a proper supply of drinking water. It was held 
thaT the railway company had earned out their contiact, which was 
simply to supply surface water, which would otherwise run to waste, and 
that an agreement to supply drinking water, and la} pipes and iiiains 
for all time would be ultra vires. [Wilson n. Great Western Ry, Co* 
128 L. T. Jo. 340]. 

The G.'*L P. Ry. Co., wffiiie consliucting a branch lailvay known as 
theldaibour Branch ^Railway, laid their lines across a piiblic street, which 
was \ested in the I\Iunicipal Corporation of Bombay without their pei mis- 
sion and without acquiring the road. The municipal coiporation sued 
the railway company to obtain a declaration tl^at the defendant company 
were not entitled td take possession of the public stieet, where tliey had 
laid their permanent lines of railway without having previously obtained 
the permission^of the corporatiqn and without having acquired the land 
under the Lanl^Acquisition Act. It was held, on appeal, that under this 
section (Sec. 7 of the Raihvavb Act) the Railway Company was entitled to 
lay the line without the permission of the plaintiffs and that ^therc was no 
necessity to acquire the road, which was aiieady passing acioss the street. 
[G* I. F* Ry^ Co. V. Municipal Corporation of Bomhay, 38 fiom. 565J. 
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hi a suit by the ]\Iuuicipal Corporation of Bombay a.t»:ainhl the (h T. 
P. Ry. Co., to declare that the plaintiffs were entitled to eiUc! uponi the 
lands of the defendant company to make connections '^letwcen the mains 
and to lay pipes for this purpose without their pcimission, it was held 
that the plaintiff Ind the light to enlei on such lands for the said pm pose, 
that the connections were not either further accommodation works or 
accommodation works at all and that this section (Sec. 12) does not in any 
way take aivay the I ight oi the municipality to entei upon the lands of 
the defendant company to make the proposed connections. iG. L P, Pj\ 
Co, V. Municipal Corporation of Bombay, 23 Bom. 358]. 

In a suit against a railway company toi the recovery of six pies 
paid by a pel son under protest for the purchase ol a platfoim ticket to 
enable him to enter on the laihvay platfoim to see his friend off by a 
mail train, the Small Cause ('ourt ivhich tried the case decreed tor the 
plaintiff. On the application ot the defendant company to the Chief 
Court to revise the oidei ot liie Small Cause Court, it was held fi) that 
the raihvay company weie lusiified in excluding trom the station platfoim 
the respondent without a plattonn ticket, (3) that a laihvay administra- 
tion, under one of the rules framed by the Government of India fmlCpSy) 
for the guidance of lalhvay officials and the public, has the right to exclude 
from the raihvay station any person not having business on the raihvay 
premises: and (3) that the desire of a person to see his friend off \vould 
not constitute business within the term of the rule. \E, L Ry, Co, v. 
Lola Moil Sagar, 116 P, L. R. 1911]. ^ 

111 a suit against a raihvay company lor refund of wdiaiiage alleged 
to have been illegally levied by the defendant company lor delay in taking 
delivery of the first portion of a consignment, which arrived at the destina- 
tion in parts on different dates, it was held that the plaintiffs contention 
that the w^harfage charge was illegal must succeed inasmuch as the rules 
relied on by the company were not published in tiic Gazelle of India, It was 
held also, that the general rules made by4.he Governor-General in Council, 
and published in the Gmette of India by notification cte not become 
operative as the rules of any individual raihvay company merely upon 
tlieir adoptlo|i b;^* the company. It must be shown tlial the particular 
^ railway company luadc^ rules and that those rules received the sanction 
of the Governor-General in Council and have been published in the 
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n^aniier piebcnhed by the Act. [Hari Lai Sinka v. B. iV. Ry. Qhs 15 
C, W. R 195). 

The plaintiif did not remove fiom the railway piemises goodb 
delivered on payment of freight and other chaiges legally payable and the 
delay was due to a dispute between the parties, the plaintiff insisting on 
the weightment of goods and the defendant company objecting to 
it. The plaintiff bi ought a suit against the defendant company for 
refund of wharfage chaiges alleged to ha\e been illegally realized from 
him on the ground that the rules on which the defendant company relied 
were not made and published in the manner piesciibed by Sec. 47 of the 
Act. It was held, that the rules w'ere not made as contemplated by the Act 
and a decree was passed in favour of the plaintiff. It was held that rules 
adopted by a railway company though not originally prepared by it would 
satisfy the requirement of Sec. 47 of llie Railway Act, if they were subse- 
quently sanctioned by the Goveinor-Genera! in Council and published 
in the Gazelle of India, Ry. Co, v. Ram prolab Ganshatn Doss, 

16 C. W. N. 360], 

The plaintiff purchased a season ticket entitling him to travel on the 
defendant company's line of railway between two specified stations from 
the 1st May to the 31st July 1903 ; on or about the i8lh IMaj 1902 he 
losbthe season ticket and requested the defendant company to issue to 
him a duplicate season ticket vhich the defendant company declined to 
do on the ground that the rules contained in their Quarterly Time Table 
and Railway Guide did not admit of duplicate season ticketvS being issued 
and they also declined to make any lefund or to return the deposit made 
on the issue of the season ticket. The plaintiff filed a suit against the 
defendant company to recover the sum of Rs. 15 being the amount paid 
for the season ticket, including the deposit, and in the alternative, the 
plaintiff sought to recover that sum as dalmages. It was held that the 
rule of the railway company published in their Quarterly Time Table 
and Railway Guide as required by Sec. 47 (i) was not 'uilra vires for 
want of sanction of the Governor-Geneial in Council ; (2) that under this 
rule the company were not bound to issue a duplicate season ticket or to 
refund the deposit amount [Byramjee Ralanjee v. B, B, & C, L Ry, Co,, 
Civil Application No. 161 of 1903 in the High Ooiwi of Judicature at 
Bombay]. * • • 
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The plaintiff handed over goodb to a lailvay company tor despatch jo 
another place, which was accordingly done. Ue, however, failed to take a 
receipt for the goods despatched which nevei reached their 4istination and 
in a suit tor damages, the company pleaded that under a rule iramed 
under Sec. 47(1) (i) delivery ” will be deemed to be complete onh on a 
receipt in the propei form being granted by the company's authorised 
servants, and that as the rule had not been complied with in the case, 
they were not liable. It was held, ovci ruling this plea, that goods had been 
‘ delivered ’ to the railway authority within the meaning of Sec. 73 and the 
company could not escape liability tor theii negligence. 

Per Piggoii. J.— It is not open to a lailway company to enact, by 
means of a rule, that although as a mattei ot tact goods ha\c been delivered 
to a duly authorised servant of the admini.stralion to be cairied by the 
railway, nevertheless the court shall not deem them to have been so 
delivered unless and until the railway seuant in question has peifoimcil 
a particular act, such as granting a receipt. 

Per Wahh. J. — No rule which any company can make can cut down, 
control or limit its liability which is a cieature of Statute undei S. 73 ; and 
if a rule is relied upon by the company which is inconsistent with that 
liability, it has clearly gone beyond the authoril) created for making rules. 
\Firm Sohanpal Mimna Laiv. The East India Railway. 44 AIL 218]. 

A firm of fire-brick manufactuieis, who owned a private railway siding 
in their works, made use of the locomotives, wagons, and servants ol the 
railway company, when moving materials from one part of the works to 
another. The Railway Company having intimated an increase in its charges 
for these services, the manufacturers objected to the inciease as iinreason- 
" able, but continued to accept .the seivices and to make payments at the 
old rates, which the company accepted as payments on account. In an 
action by tbe^ railway company for a sum repicsentmg t-he difference 
between the accounts rendered and the amounts paid, the dciendants main- 
tained that the jurisdiction of the court was excluded in respect llial the 
quc$iions of the legality of the increased charges fell to be dcicnninctl 
either by m arbitrator appointed by the Board of Trade in terras oi the 
Railway Rates and Charges, [No. 19 (Caledonian Railway, See,), Order 
Confirmation Act, 1892*’, Schedule of maximum Rates and Charges 
alternatively ,^by the Railway and Canal Commissioners in terms 
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of the Railway and Canal Traffic Act, 1894, S. i, sub-sec. 3. It was 
held that the statutory provisions founded upon were inapplicable In respect 
that the services were not incidental to the conveyance of goods on the 
railway, but connected solely with the internal traffic of the brick- 
woiks ; and accordingly that the jurisdiction of the court was not excluded ; 
also that the services were not ultra virel of the raihvay company, 
and (2) that the defendants having continued to accept the ser\ices after 
intimation of the increase in the charges, could not object to the increase. 
[Calethmtan jRatIway Stein df Co., (1919) S. C. 324] 


LFXTURE XII. 

Pori />//!?/?.— Under the Chittvoong Port Commissioners Act 
(IV of 18S7), the management of the office of the Port of Chittagong was 
vested in a body corporate called the Commissioners of the Fort of Chitta- 
gong, partly elected by certain commercial bodies and partly nominated 
by the Local Government. The commissioners may hold property, may 
construct and carry out certain specified works, may frame a scale of tolls 
and charges, may make contracts within certain limitations, may raise loans 
,on debentures and may make rules consistent with the Act for carrying 
out the purposes of the Act. 

In an action by Harbour Commissioners against a coal expoiter, 
who brought coals by lail to the harboui for shipment, asking for 
a declaration that they were entitled to charge rates on all coal shipped 
as bunkiir coal or otheiwise, and for payment of arrears of rates, the 
Befendant averred that the commissioners had not c barged the export rates 
in the case of other traders, and in particular had not levied export rates 
on any sea-borne bunker coal supplied to fishing vessels by certain named 
traders. He pleaded that this practice amounted to an illegal and undue 
preference at colnmon law, and that consequently the imposition of such 
rates on him was illegal and ultra vires. The commissioners admitted in 
evidence th u, when rates l^ad already been charged on sea-borne coal, 
tney had not hitheito made a second charge on its re-shipment as bunker 
coal, taking the view that it was exempted in virtue of a provision in their 
schedule of rates exempting from further charges goqds which had {mid 
rates on importation, where “such goods shall |>e re-shjpped in the origigal 
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packages and shall not have changed owneiship.” They explained, 
however, that the trade was of recent growth ; that tliey had made ho 
special arrangement with traders and had granted no discharges for rates ; 
and that, even if they were bound to charge lates on the re-shipment of 
sea-borne coal, the shippeis had made it impossi!)le for them to exact the 
rates by refusing to furnish ifocounts of their shipments of all bunker coal, 
both sea-borne and rail-borne. It was held, that no case of undue preference 
had been pioved, and that coal re-shipped as bunker coal did not 
fall within the exemption founded on by the commissioners. [Fraser- 
burgh Harbour Commissioners v. (1916) S. C. 107I. 

Universities . — Since the passing of the Indian Universities Act, 1904, 
several universities have been constituted or re-constituted in different 
parts of India ; Benares Hindu University (i) ; the Patna University (2) ; 
the Dacca University (3) ; the Delhi University (4) ; the Lucknow Univer- 
sity (5); the Rangoon Univeisity (6); the Aligarh University (7); the 
Allahabad University (8) ; the Calcutta University (9); the Madras 


TJni versity (lo). 


(I) 

Act XVI of 1915, Act III of 1922. 

(2) 

Act XVI of 1917, 

(3) 

Act XVin of 1920. 

(4) 

Act Vni of 1922. 

(S) 

U. P. Act 11 of 1920. 

t6) 

Burma Act IX of 1920. 

(7) 

Act XL of 1920. 

(8) 

U. P. Act III of 192 T. 

(9) 

Act VII of 1921. 

(10) 

Act VII of 1923. 


Under these Acts, the powers of the University have been enlarged, 
and the constitution made more representative. The limits of the powers 
of the University and its governing bodies are defined iif the respective 
Acts and so long as such powers are exercised within such limits and in 
the manner prescribed all acts so done will be valid. 

In the matter qf G. A. Natesan [40 Mad. 125] the powers of the 
Senate and the Syndicate of the Madras University under the Madras 
^ University Act 0^1:857 and Indian University Act of 1904 were discussed. 
Ip granting an application for ^n order under section 45 of the Specific 


ADDENDA. 


401 


Relief Act by a fellow of the Madras University against the Syiidicatf 
for the purpose of compelling the Syndicate to foiward to the Government 
a protest of his under Regulation 64 of the University Regulations against 
a resolution of the Senate, it was held that a regulation of the Senate 
providing for piotests to Government in respect of all its resolutions will 
be ultra vires in respect of those which do not under the Act require the 
sanction of the Government, 

Rule 5 of the regulations for the conduct of examinations framed 
by the University of the Punjab, provides that any candidate detected 
in giving or leceiving assistance or in the use of any other unfair means 
in connection with an examination shall be disqualified from passing it 
and also from appearing at any University examination for a period of 
two years from the date of his disqualification and this rule was not ultra 
vires [Tajahniad v. the University of the Punjab^ Lahore^ 2 Lah. 197], 

In re Abdul Pasul [41 Cal 518] it was held that the question 
whether the sanction required under Sec. 1 2, Ch XI of the Calcutta 
University Regulations for the appointment of a University lecturer was 
ultra vires or not could not be determined in summary proceedings, 

The Co-oper\tive Societies Act tll of igi2) was passed to 
facilitate the formation of Co-operative Societies for the piotection of 
thrift and self-help among agriculturists, artisans and peisons of limited 
means.^ Under it any society vvhich has as its object the promotion of 
economic interests of its melnbel^ in accordance with c }-operative principles 
or a society established with the object of facilitating the operations 
of which a society may be legistered with oi without limited liability. 

’I 

T-hese societies are declared bodies corporate with power to hold piopeily, 
enter into contracts and the like with perpetual succession and a common 
seal The society cannot advance a loan to any person othei than a member 
and cannot take deposits from peisons other than members beyond wdiat 
IS prescribed by ^he lules or bye-laws It my invest its fund in certain 
specified secuiities, No part of ' the funds may be divided b/ way of 
bonus Oi dividend or otherwise, except out of reserve fund and a con- 
tiibiUion may be made with th^ sanction of the Registrar, to any purpose 
coming under the Chaiitable Endowment Act, 1890, The provisions 
of the Indian Companies Act do not apply to these societies. 

Provident Society —The rules of a Provident Society provided that 
all disputes arising between a member and the society should be settled 
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by aibitiation. An acuoti havinj^ br^en commenced by a member oi the 
society for a declaration (a) tint resolutions passed by the committee of 
the society purpoiUn;j( to permit certain members to withdraw from their 
membership or to give up shaies, and authorising payments consequent 
thereon, and (b) further resolutions authorising the conveyance of land 
belonging to the society*' to certain members in consideration of the 
cancelling of their shares were tdtra vires and void, the defendants applied 
that all proceedings in the action might be stayed on the ground that 
the matters in difference between the parties were disputes within tlie 
meaning of section 49 of the Industrial and Provident Societies Act, 1893. 
It was held that the disputes came within the purview of that section, 
and that the proceedings must be stayed v. Huichinwn, (1910), 

I Ch. 513 : 79 L, J. (Ch.) 259; Sfo/ie v. Liverpool Marine Society, 
63 L J. (Q. B.) 471 applied). 

Friendly — The transfei !)y a Friendly Society of ;i'so,ooo 

out of its actuarial surplus to the fund foi providing pensions on retire- 
ment for those engaged in the active seivice of the society was held not 
to be ultra vires of the society. \Kirsopp v. Helghfon, 28 T. L. R. 

493I 

By the rules of a registered Fiiendly Society it was piovided that 
meetings for the “management of the society” should consist of 
“delegates’’ elected by the members. It was held that a resolution for the 
conveision of the society into a limited company, m terms of sect. 71 
of the Friendly Societies Act, 1896, passed by a general meeting of 
“delegates,” was jdtra vires, in lespect that undei that Act a resolutiQn 
for conversion could only be carried by a ceitain majority of the 
members of the society at a geneial meeting of members and that that 
requirement was not affected by the rule of the society providing that 
meetings should consist of delegates accordingly, j:hat a scheme for 
the conversion of a Friendly Society into a company, the memorandum 
of association of which peimitted (a) the distiibution of surplus assets 
among members, who under the rules of the society would have had no 
right to paiticipate in that surplus and (b) payments to employees of 
sums out of capital which were unauthorised by the society’s rules, was 
ultra vires. [IfiUkinson v. City of Glasgow Friendly Society, (190), 
S, C. 476]. 
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section 77 of the Friendly Societies Act, 1896, the Chief Registrar 
may on proof that a society exists for an illegal purpose cancel the h^gistry 
of the society. H was held that the mete fact that a society for 

the purpose of doing acts which are uUra vires its rules does not make it 
a society which exists for an illegal purpose within the meaning of the sec- 
tion, that the illegal purpose must be one which is unlawful independently 
of the rules ; and that, for the purpose of determining the question 
whether a society exists foi an illegal purpose, the time at which the 
illegality of the purpose is to be considered is the time at which the 
cancelling order is proposed to be made. Middle Age Pension Priend- 
ly Society^ (^9^5) i K. B. 432. See also Performing Right Society v. 
London Theatre of Varieties^ Ld.^ (1922) 2 K. B. 433]. 

Trade Unions .— Unions must be classed undei Friendly 
Societies, I'hcy aie geneiall) legisteicd undei the Societies Registiation 
Act (XXI of i860) in India 

The geneial trustees of a society established as a trade union under 
the Trade Union Acts, 1871, and 1876, acting in pursuance of a resolution 
of the General Council, subscribed ;^ioo of the moneys of the society for 
sl^res in a limited company which had been formed with the object of 
publishing a newspaper in the interests of the Labour Party, and whose 
profits, aftei payment of 4 per cent, on its shares, were to be used in the 
maintenance and extension of its business. The object of the lesolution 
of the General Council was not simply to invest the moneys of the society, 
but to coi\tiibute to the expenses of publishing the newspaper. The 
sh^es were applied foi and allotted before the passing of the Trade Union 
Act, 1913. There was nothing in the rules of the society which authorised 
the application of its funds for political purposes. It was held that the 
above appplication of the funds, of the society was unauthorised and uiirn 
vires, and not the less so because of the provisions of the Tradei Union 
Act, 1913, as that Act gave the society no furthci powers with reference 
to political objects than those contained in the rules of the society, and 
that, therefore, the trustees were liable to make good the £100 mth 
interest. [Bennett v. National Amalgamated Society of Oyeraiive Eotsse 
and Ship Painters and Decorators, (1915) W. N. 73 ; 113 L. L 808]. 

A trade union was established in order obtain for its members 

the best possible conditions of labour m connection the »rad-, 





I 


4t)j ADi>ENl>A. 

and the estahh^hinent of a fund foi the lelicf of its incnihers in sickness, 
with medical and surgical aid, assistance to membcis out of employ- 
ment, accidents, old age, foi the internment ol dtceasi^d membeis and 
then wives, and foi regulating the iclations between employers 
and employees, and to attain these objects or some of them by assisting 
in secuiing legislation for the purposes of its trade subjtcl to the 
Tiade Union Act, 1913. The lules fuithet provided that the exe- 
cutive council weic to exercise full contiol ovci the funds of the 
society and administei the same in stiict accordance with the lules, that 
the funds of the society weie to be invested in the l^ost Office Savings 
Hank unless otherwise sanctioned by the executive council and by rule 39 
the executive council and branches may propose places in which to 
inveot the reseivc fund ; the ^ame shall be submitted to the membeis to 
decide by vote. i^Acept m any corporate body under public contiol, all 
above X4 membii to be mvc‘'led so that it ran be obtained at any 
time by ibite months’ notice.’* it \Nas laid that the a[)p}uation ol the 
society’s money in the puichasc of shaies in a company, the piincipal 
object ol which was to piomoie the polity of the Laboui Paity by the 
publication of a news [laper, vas not viihin any of the objects of the 
society as defined by its rules nor an oidinaiy investment of the societ/s 
funds within the lules, but was simply a contnbution towaids the expenses 
of publishing a political newspaper and, iheiefoie uUnr zws ; md 
that the moneys having been misapplied, the members of the executive 
council were personally liable to make them good to the society, [Car/er 
y. United Soneiy oj Boiiervmkers and Iron and Steel Shipkdi^ers^ (^913) 
W, N. 334 : 32 T. L. R. 40]. ^ 

M, a mcmbei ol a tiade iinicn, at meetings of the union, made 
vanous attacks on ii*^ offireis, accusing them of misconduct in 
connection with the aftairs ol the tiade union. It was afterwards 
resolved » that the union, the general sc cietary, the committee, and 
lodges should take proceedings in respect of these attacks on behalf 
of the union or in their own names. The trade union did not take 
an^ such proceedings, but the general secretary sued M for slander 
and obtained a verdict, M was unable to pav the damages or the 
costs, and the trade union paid out of its funds the costs incurred by 
the general secietary to his solicitor. There was no rule of the trade 
union authorising such a payment. In an action by a member for a 
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d^eclaration that such payment was ultra vires, and for repayment by 
the general secretary of the amount, it was held that the trade union 
had no legal mterest in the result of the slander action, that the payment 
to the general secretaiy of the amount of his solicitor's costs was ultra 
vires, and that the general secretary was liable to repay it to the trade 
union with interest at 4 per cent. \^Oram v. Eutt, (1913) W, N. 2S4], 

The executive council of a trade union invested a part of their funds 
in a company formed to publish a newspaper to promote the interests of a 
political party, it was held, that the transaction was not an investment, but 
a contribution, from which, in the events which happened, no pecuniary 
return was foithcoming, towaids the expenses of publishing a newspaper 
of definite [lolitical views, and that this application of the funds, not being 
within any cif the objects ol the tiade union as defined by its rules, was 
ultra vires, and that the members of the executive council were personally 
liable to icjiay the amount of the subsciipliou ^o the funds of the union. 
\Charter v. United Society of Boilermakers, 85 L. J. (Cb,) 289 : 113 L. T, 
I It) 2; Bennett V, National Amalgamated Society of Operative House and 
Ship Painters and Decorators, 85 L. J. (Cb.) 2980. : 113 L. T. 8o8j. 

» Employers posted a lock-out notice suspending all employees who 
were members of a certain union, with the exception of a foreman. The 
union having intimated to its niembets that the notice must apply to all 
without exception, a member, who was a foreman, thereupon gave notice 
to his employers that he would leave their employment in a fortnight in 
conforn^ity with a rule of the union that such notice must be given by 
"^icmbers before leaving situations. During the fortnight he remained at 
work. Thereafter he was expelled from the union on the ground that he 
bad remained at work during the lock-out, but he was ultimately reinstated 
subject to a fine of £^1, and the loss of all benefit to which he was entitled 
in respect of hi§ former membership. In an action at his instance for a 
declaration that the resolution expelling him was ultra vires and null 
and void, and for an interdict, to prevent the union enforcing the reso 
lution, it was held, that the action could not be entertained, it being 
excluded by section 4(1) of the Trade Union Act, £871, as it was a pro 
ceeding instituted with the object of directly enforcing an agreement 
between members of a trade union concerning the conditions on whi|:h 
they should be employed, and that the action was* also excluded by 
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section 4 (^5) (a), being a [)ioceeding instiluted wuh the object of 
directly enforcing an agreemoal foi the appluntion of the funds of a iuade 
union to provide bcnehls to members. [Smtf/i v. Scof^is/i 
Association^ (1Q19) S, C. 43]. 

A branch committee of if trade union had power under their rules 
to expel any membei for conduct bringing the union into discredit. A 
member of the branch wiote to the head office alleging irrcgulaiities on 
the part of the branch committee. On being required to attend a meeting 
of the committee, he maintained that he did not intend to cast any 
reflection on the committee, and offou'd to write to the head office to that 
r effect, Fie failed to keep his pioniiM*, and ultimately a resolution was 
passed expelling him from the union. The plaintiff claimed a declaration 
that the resolution was u/tra vires and void It was held that the action 
of the committee was amply justified undei the circumstances, and that 
the action must be dismissed vvuhcosl*. [^IVohtentf >hfic \ .tm>d'^amited 
Mfusiciand Union, 89 L. J. (Ch.) 388 : (1920) 2 Ch. 388]. 

CotJ^oratw/Ls for public purposes — I'he following coipoiations have 
been created by the Indian Legislature foi specific purpovses of public 
utility. 

« 

Under the 1 "own Improvements Acts such as the City of 
Bombay Improvement Act (Bom. Act IV of 1898) and the CalcuttaJm- 
provement Act (Bengal Act V of 1911) Boards of Trustees have been 
constituted for the improvement and expansion of those cities as bodies 
corporate. The Boards aie charged with the caiiying out of the ol.yects of 
the Act, are invested with power of borrowing, acquii ing, and disposing of 
property, and making bye-laws enforceable with penalties. 

A Calcutta landlord was tried by the President of the 'Fiibiinal 
appointed under the Calcutta Improvement Act (Beog. Act V of 19 ii) 
for cutting <yff water connection in a tenanted house and w?Cs fined. On a 
rule to set aside the order, it was held that the provisions of section 20 of 
the Calcutta Rent Act (Beng. Act IV of 1920^ were not ultra vires, but 
rute (4) of the rules framed under section 23 of that Act were ultra vires 
[Goberdom Das v. Doolkkand, 48 Cal. 955]. 

Under the Madras Town Pdanning Act provision is made for 
the constitution of * Board 9f Trustees’ as body corporate to carry out 
the purposes of the 2 kct. See Madras Act VO of 1920. 
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Under the Indian Museum Act (V of 1910) a Board of Trustees 
has been constituted as a body corporate with property vested in them and 
with power to ^manage the museum and to make bye-laws, to exchange, 
sell, destroy, Src. articles and collections. Similar provision is made for 
the Prince of Wales Museum in Bombay by the Piince of Wales Museum 
Act (see Bom. Act III of 1909, as .amended by Bom. Act VI of 1921). 

The Indian Red Cross Capital Society Act (XV of 1920) 
constituted the Indian Red Cioss Society to provide for the future 
administration of various momes and gifts received from the public 
for the purpose of medical aid to the sick and wounded and other 
purposes of a like nature during the late war. The members of the society 
are constituted a body corporate with a managing body with powers 
to make lules for the management, control and piocedure of the society. 
The scope of these rules is defined and the pin poses to which the funds 
may be applied aie specified. 

Under the Medical Acts of various provinces Medical Councils 
have been constituted for the regulations of medical piactice : — (See Burma 
Act I of 1915 , Bom. Act II of 1916; B. & O. Act II of 1916; Bom. Act 
yi of T912 ; C. P. Act I of 1916; Punjab Act 11 of 1916 ; U. P. Act 
III of 1917 ; Madras Act IV of 1914. 

The Calcutta Buriat Boxrd’s Act (Beng. Act V of i88i) was 
passed for the geneial management, regulation and contiol of the 
burial giounds in the Town of CaUmlt i ai'id its Suburbs. By that Act a 
Burial B®ard was constituted, with powers to receive and expend fees and 
grants, to appoint and icmove overseers, clerks and servants and to make 
rules for carrying out the piu poses of the Act. 

Under Bengal Act IV of 1889, a Muhammadan Burial Board was 
constituted withj>owers similar to tho'Je mentioned in Bengal *Act V of 
i88t. 

Under the Village Panchayats Acts panchayats have been 
constituted for providing foi the requirements of small areas in respect 
of water supply, sanitation and other works of public utility. See Bom. 
Act IX of 1920 and Mad. Act XV of 1920, 

• * 

Under the Elementary Education A^ts, educational council 
have been conitituted as bodies corporate with the power to carry ou^the 
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pui*)nsesof the Acts See Madias Act Vl!i of 1920; Boui !himaiy 
Education Act I of 1918. 

Under Statutes 7 and 8, Geo. V. c, 51 an air couticil has been 
constituted for the administration of matter relating to the air foice and 
to the defence of the realm aii, and this Act ajiplies to India. 

Corporation sole . — Among corporations sole, real 01 quasi^ must be 
classed, all those ofticiais in charge of a continuing department of 
Govein mental activities. The Official Assignee and the Official Receiver 
under the Insolvency Act, the committee of a lunatic under the Lunicy 
Act, the Administrator-Geneial and the Official Tmstee are instances in 
India. Of these the Official Trustee and the Administratoi -General have 
been expressly declared by the Legislature in Act II of 1913 and Act lO 
of 1913 to be coiporations sole with perpetual succession and an official 
seal, with power to sue and be sued in the cor[)orate name and these Acts 
prescribe the powers confeired on these officers. 

Under the Indian Defence Furck Act (III of 1917) and the 
Auxiliary Force Act (XLIX of 192c} and the Indian 'rFRRixoRiAL 
Force Act (XLVIII of 1920), the Commander-m Chief has powei to 
make regulations foi ])ui poses specified thoiein. ^ 
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